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The Role of the Courts in Public Utility Regulation 
as Exemplified in Oregon 
By RALPH C. HOEBER* 


TILITY executives, public officials, lawyers, and citizens generally are aware that the 

courts play a vital role in the regulation of public utilities. | This study is an analysis of 
the role of the courts, state and federal, in the regulation of public utilities as exemplified in 
Oregon. It was undertaken in the belief that an intensive study of the functioning of the 
courts within a single state, when related to the functioning of courts elsewhere, would in- 
crease the understanding and appreciation of the role of the courts in utility regulation in all 
states. 
Part I traces the events leading to the entrenchment of commission regulation in Oregon 
and notes the contribution of the courts to this development. _ Parts II, III, and IV analyze 
court cases which throw light on three major problems of modern commission regulation: 
the function of the courts in reviewing commission orders; the jurisdiction and powers of the 
commission; and the validity of valuations and rate orders. 

Cases dealing with the regulation of motor transportation have been excluded, except 
for those which have significant passages concerning the review function of the courts. Both 
the statutes and the decisions of courts in Oregon recognize that regulation of motor carriers 
for hire is “‘a thing apart’’ from the regulation of other utilities. Elsewhere, too, this difference 
is recognized and some of the standard textbooks on public utilities omit consideration of 


motor carriers. 


I. Entrenchment of Commission serving common territory or to two or 

Regulation in Oregon more local utilities supplying transporta- 

Development of Public Utility Regulation tion, gas, or other service in the same 
community. 


For some time after public utilities had 
emerged upon the American scene, it 
was generally assumed that competition 
would prove to be an adequate regulator. 
To the end of securing such competition, 
charters were freely granted to railroads 


When it became evident that the 
forces of competition could not be relied 
upon to secure adequate utility service 
at reasonable and _ nondiscriminatory 
rates, attempts were made to secure these 


“School of Business Administration, University of °Djectives by including regulatory pro- 
California, Los Angeles; member of the Oregon State Bar. visions in charters and franchises and by 


The author is indebted to Mr. Charles H. Heltzel, Com- : . 
missioner of Public Utilities of Oregon, and to Professor enacting statutory rules governing the 
Martin G. Glaeser of the University of Wisconsin for en- Conduct of utilities. These attempts were 


couragement given in connection with this study and for af 
the checking of earlier versions of the manuscript. largely unsuccessfui; they did not secure 
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even the semblance of adequate regula- 
tion. 

The beginnings of adequate public 
utility regulation in this country are 
usually identified with the establishment 
of the Massachusetts Board of Railroad 
Commissioners in 1869. Within the next 
few years several midwestern states, in 
response to pressure from the Granger 
movement, created commissions for the 
regulation of railroads and certain other 
businesses. 

Oregon’s first experience with the 
regulation of a utility by a commission 
came in 1876, with the enactment of a 
statute creating a board of canal and 
locks commissioners. ‘The board was 
given certain limited regulatory powers 
over the company which had constructed 
and was operating a canal and locks on 
the west side of the falls of the Willamette 
River.' This statute and its amendments 
were repealed in 1913 when Oregon’s 
‘long period of agitation for federal 
purchase finally bore fruit and the need 
for a regulatory commission no longer 
existed.’’? 


In 1876 there was so little railroad 
mileage and traffic that no need was felt 
for a railroad commission. By 1887 these 


1 Or. Laws 1876, p. 16. Statutes no longer in effect and 
current statutes referred to but not summarized or quoted in 
this study are cited by session laws only. Citation for other 
statutes is both to session laws and to statutory compilations. 
In all compilations through Oregon Compiled Laws 
Annotated (O.C.L.A.), 1940, the wording of the original 
session laws was retained, even to the point of retaining the 
word “commission” after the commission had been abolished 
and the office of Public Utilities Commissioner of Oregon 
created. Oregon achieved its first comprehensive revision 
of statutory law in Oregon Revised Statutes (O.R.S.), 
1953. The revision made improvements in sectioning and 
in wording. When statutes are quoted in this study, the 
language is that found in the original session laws and in 
O.C.L.A. because it was that language, and not the language 
of O.R.S., with which the courts had to deal in the cases 
considered herein. 

2 Ralph C. Hoeber, The Development of Public Utility Regu- 
lation in Oregon, p. 200. (Doctoral dissertation, University 
of Wisconsin, 1948. Typescript copies on file: University 
of Wisconsin Library, Madison; office of the Public Utilities 
Commissioner of Oregon, Salem. Microfilm copies on file: 
Oregon Archives, and Oregon State Library, Salem; 
University of Oregon Library, Eugene; and the Library 
of Congress.) 


conditions had changed, and conse- 
quently the legislature enacted a statute 
“to Create and Establish a Board of 
Railroad Commissioners.”? Operating 
under a defective statute and adverse 
economic conditions, the board did not 
prove to be very effective. The legis- 
lature abolished it in 1898 as a part of a 
“general attack on boards and com- 
missions of all kinds.’’4 

While at the turn of the century the 
movement for regulation was compara- 
tively quiescent in Oregon, elsewhere it 
had become active. In 1905 Wisconsin 
and New York (states which, following 
the panic of 1873, had shorn their com- 
missions of power to prescribe rates and 
issue other orders) re-established com- 
missions of the “strong” type. At the 
national level, Congress passed the Hep- 
burn Act of 1906 in an attempt to trans- 
form the Interstate Commerce Commis- 
sion from a helpless body with little 
authority into a vital, effective agency. 

The following year (1907) Oregon fell 
in line with the trend elsewhere and en- 
acted a statute “‘to regulate transporta- 
tion and commerce .. . . and, for that 
purpose to create a Railroad Commission 
of Oregon, ....”® Most of the sections 
of the Oregon act were either identical 
with or closely parallel to the Wisconsin 
act; some had certain similarities to the 
Interstate Commerce Act of 1887 with 
its amendments and supplementary acts; 
and five of the sections were traceable to 
Iowa, Texas and Minnesota. ® 

In 1911 Oregon extended the juris- 
diction of the commission to include 
‘public utilities” and defined the term to 


3 Or. Laws 1887, p. 30. As late as 1869, there were only 
19 miles of track in the state. Mileage figures for 1887 are 
not available, but in 1889 there were 1213 miles. Hoeber, 
op. cit., p. 80. 

«Words used by Gov. T. T. Greer in referring to the 
cause of the abolishment of the board. Biennial Message 
to the Twenty-first Legislative Assembly, 1901. 

6 Or. Laws 1907, c. 53. 

*See Lord, Oregon Laws, III, 2465 (1910); also Hoeber, 
op. ctt., pp. 248-249. 
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mean companies owning or operating 
any plant or equipment for the convey- 
ance of telegraph or telephone messages, 
for the transportation of persons or 
property by street railroad as common 
carriers, or for the production, transmis- 
sion, delivery, or furnishing of heat, light, 
water, or power.’ Actually railroads are 
also public utilities. | But some term was 
needed to cover the industries newly 
placed under the commissioner’s juris- 
diction and for this purpose the simple 
term “‘public utilities” was chosen. 


Just as Oregon’s act regulating rail- 
roads was based in large part upon the 
Wisconsin railroad statute, so Oregon’s 
act regulating public utilities was based 
largely upon Wisconsin’s public utilities 
statute. ® 


Subsequently, the jurisdiction of the 
Oregon commission was extended further 
to include log booming and rafting 
companies in 1917,® motor carriers in 
1921,!° and water carriers in 1949.1! 
To indicate the enlarged jurisdiction of 
the commission the name was changed 


1Or. Laws 1911, c. 279. The measure was referred to 
the voters of the state and they approved it by a majority 
vote. (See Or. Laws 1913, p. 9.) Although the legislation 
did not become effective until 1912, it is known as the 
act{of 1911. 

In 1933, amendments to Section 1 of the act of 1911 
broadened the definition of public utility to include com- 
panies operating “street railroads or other street trans- 
portation” but provided that the section should not apply 
to street transportation in cities of less than 50,000 popula- 
tion. Or. Laws 1933, c. 441, sec. 32; Or. Laws 1933 
(2d s. 8.), c. 98, sec. 1. 

® Hoeber, op. at., pp. 261-262. 

*Or. Laws 1917, c. 128. Repealed and re-enacted in 
substantially the same form: Or. Laws 1927, c. 455. 

Even before log booming and rafting companies were 
regulated, provision had been made (1891) for recording 
log and timber brands. In 1943 authorization to record 
brands was transferred from county clerks to the public 
utilities commissioner. The 1943 act was repealed and 
replaced in 1951 by an act regulating the branding of 
forest products and booming equipment and the registra- 
tion of such brands by the public utilities commissioner. 
Or. Laws 1891, p. 84; Or. Laws 1943, c. 422; Or. Laws 
1951, c. 292. 

1¢ Or. Laws 1921 (s.s.), ¢. 10. Three other motor trans- 
portation acts have been passed, each one repealing the 
former one: Or. Laws 1925, c. 380; Or. Laws 1933, c. 429; 
Or. Laws 1947, c. 467. 

11 Or. Laws 1949, c. 593. 


in 1915 from “Railroad Commission of 
Oregon” to “Public Service Commission 
of Oregon.” 

From the beginning of commission 
regulation through 1930, Oregon ad- 
hered rather closely to the “‘traditional’’ 
pattern of commission regulation. In 
1931, however, the state broke sharply 
with several important features of the 
traditional pattern. The _plural-type 
agency (in Oregon a commission of 
three officials) was abolished and in its 
place there was created the office of Public 
Utilities Commissioner of Oregon to be 
filled by a single commissioner appointed 
by the governor for a term of four years 
and subject to removal by him “‘for any 
cause deemed by him sufficient.” The 
commissioner was charged with the re- 
sponsibility of representing the patrons 
of utility service and the public generally 
‘in all controversies” respecting matters 
of which he has jurisdiction, and of using 
the powers of his office to protect the 
patrons and the public “from unjust and 
unreasonable exactions and practices and 
to obtain for them adequate service at 
fair and reasonable rates.” '* 


Among the powers and duties trans- 
ferred from the commission to the single 
commissioner were those connected with 
investigations. No change was made in 
the procedure for conducting an investi- 
gation on complaint filed. When a com- 
plaint alleges that the rates of a public 
utility are unreasonable or unjustly 
discriminatory or its service inadequate, 
the commissioner is to proceed, with or 
without notice, to make such investiga- 
tion as he deems necessary or convenient. 
As formerly, “‘no order” affecting any 
such matter complained of is to be 
entered “‘without a formal hearing.”'* 


12 Or. Laws 1915, c. 241. 

18 Or. Laws 1931, c. 103, secs. 2 and 5; O.C.L.A. secs. 
112-102 and 112-105; O.R.S. 756.020 and 756.040. 

1¢Or. Laws 1911, c. 279, sec. 41; O.C.L.A. sec. 112- 
441; O.R.S. 757.505. 
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A change of great potential significance 
was made in connection with investiga- 
tions of rate and service matters under- 
taken on the commissioner’s own motion. 
If his investigation shows sufficient 
grounds exist to warrant a hearing, a 
hearing is to be held. However, a 1931 
amendment states: 


“the commissioner may . . . . without notice or 
hearing . . . . make such findings and orders as 
he deems justified or required by the results 
of any such investigation, which findings and 
orders shall have the same legal force and effect as 
any other finding or order of the commissioner.”?'5 


Two years later, in 1933, the public 
utilities commissioner was given greatly 
enlarged powers over the financial affairs 
and transactions of utility companies.'® 
In 1939 the Uniform Practice Act of the 
Public Utilities Commissioner was 
passed.!? The act provides uniform rules 
of procedure for the filing of complaints, 
conducting of hearings, preparing and 
filing of findings, issuing of orders by the 
commissioner, and reviewing of such 
orders by the courts. 

Beginning with the Railroad Com- 
mission Act of 1907 the acts referred to 
above constitute the statutory basis for 
modern commission regulation of rail- 
roads and utilities in Oregon. Other 
statutes will be referred to in this study, 
but they are in the main simply refine- 
ments of, or supplements to, these basic 
laws. 


Role of the Courts in Development 
of Regulation 


Thus far account has been taken 
only of charters, franchises, statutes, 
and commissions as regulatory devices. 
The courts have also played and con- 
tinue to play an important role in the 
regulation of public utilities. 

15Or. Laws 1931, c. 103, sec. 6; O.C.L.A. sec. 112- 
445; O.R.S. 757.515. (Emphasis added.) 


16 Or. Laws 1933, c. 441. 
17 Or. Laws 1939, c. 320. 


The function first performed .by the 
courts was the development of common- 
law principles. Before statutory control 
achieved any significance and long before 
commissions were conceived of as a 
regulatory device, the courts had applied 
these principles to common carriers and 
the ancient “common callings.” Even 
today it is no rare thing for a statute to 
provide that, where it is silent, the 
common law shail apply. For example, 
an Oregon statute states that “the 
duties and liabilities of public utilities 
shall be the same as at common law, and 
the remedies against them the same, 
except where otherwise provided by the 
constitution or statutes of this state, and 
the provisions of this act are cumulative 
thereto.”!® An almost identically worded 
statute provides for the application of 
common-law principles and remedies in 
railroad matters.'® In a recent case the 
Oregon court held that a statute giving 
the commissioner of public utilities ex- 
clusive authority to regulate the speed of 
trains effected a repeal of all municipal 
ordinances on the subject; and in the 
interim between such repeal and the 
issuance of an order by the commissioner 
setting speed limits the question of ex- 
cessive speed within the territorial limits 
of cities “would be responsive to the 
applicable rules of the common law.”?° 

A second function of the courts is to 
determine the constitutionality of stat- 
utes. This function has been of special 
significance because of the fifth and 
fourteenth amendments to the federal 
constitution and similar provisions in the 
constitutions of the several states. 

Finally, courts are frequently called 
upon to interpret and apply statutes. As 
part of this process they determine the 

18Or. Laws 1911, c. 279, sec. 76; O.C.L.A. sec. 112- 
475; O.R.S. 757.030. 

19Or. Laws 1907, c. 53, sec. 61; O.C.L.A. sec. 113- 
167; O.R.S, 760.045. 


20 Southern Pacific Company v. Consolidated Freightways, Inc., 
203 Or. 657, 666, 281 P. 2d 693, 697 (1955). 
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statutory rights and duties of utilities and 
they subject the orders of commissions to 
judicial review. 


Cases Relating to Early Experiments 
with Commission Regulation 


Litigation Involving the Board of Canal 
and Locks Commissioners. The earliest case 
in Oregon which challenged commission 
regulation of privately-owned and -oper- 
ated utilities apparently was Board of 
Canal and Locks Commissioners v. The 
Willamette Transportation and Locks Com- 
pany, decided in 1877.7! Section 12 of 
the act of 1876 creating the board re- 
quired owners of steamboats to furnish 
the secretary of the board with lists of 
tons of freight and number of passengers 
passed through the canal and locks. The 
Willamette Transportation and Locks 
Company refused to furnish such a list for 
freight and passengers carried on its own 
steamships. The board began a pro- 
ceeding in the Circuit Court for Multno- 
mah County to compel the transporta- 
tion and locks company, by writ of 
mandamus, to furnish such a list. There 
was a judgment for plaintiff and on 
appeal the judgment was affirmed. 


To the defendant’s contention that 
Section 12 was an unwarranted attempt 
on the part of the legislature to interfere 
with private business, the Oregon Su- 
preme Court answered: ‘“This theory, we 
think, is not well founded either in law 
or fact.” In so holding, the court 
pointed out: (1) The state had granted 
funds toward the construction of the 
canal and locks. (2) The public has an 
interest in navigable waters. (3) The 
company had been granted the power of 
eminent domain. (4) The defendant had 
‘been placed in the possession of an im- 
portant and valuable franchise not pos- 
sessed by other private individuals. In 
fact, it may be said to have been placed 


316 Or. 219 (1877). 


in the possession of a valuable property 
‘standing in the very gateway of com- 
merce,’ which not only ‘affects a great 
public interest,’ but in which the ‘public 
have a proprietary interest as part 
owner.’ ”?2 


The court’s quotations are from the 
case of Munn v. Illinois,?* decided just a 
few months previously and said to be 
“fone of the twelve most important cases 
in our constitutional history.”*4 In that 
case the United States Supreme Court 
upheld the constitutionality of an Illinois 
statute regulating the charges of 
grain elevators. The Oregon court 
quoted at length from the case, finishing 
with the well-known passage: 


‘“When, therefore, one devotes his property 
to a use in which the public has an interest, 
he, in effect, grants to the public an interest 
in that use, and must submit to be controlled 
by the public for the common good, to the 
extent of the interest he has thus created.’’?® 


Applying this language of the United 
States Supreme Court almost literally, 
the Oregon court concluded: 


“Thus appellant (defendant) having been 
the owner of certain steamboats engaged in 
the transportation of freight and passengers 
for hire upon the waters of a navigable river 
in which the public have a proprietary in- 
terest as part owner, and having devoted its 
said boats to a use in which the public have 
an interest, it must submit to such commercial 
regulations as may be imposed by legislative 
authority for the public good.”?® 


The fact that the locks company charged 
no toll for its own vessels did not exempt 
the company from furnishing the re- 
quired tonnage and passenger lists. 
“They are subject,” concluded the court, 
“‘to like regulation as other owners whose 
boats pass through such canal and locks.” 





23 Ibid., 229. 

2394 U.S. 113 (1877). 

#¢ Eli Winston Clemens, Economics and Pubhe Utilities (New 
York: Appleton-Century-Crofts, 1950), p. 14. 

2894 U.S. 113, 126 (1877), cited note 23 supra. 

26 6 Or. 219, 230 (1877), cited note 21 supra. 
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A subsequent case, Oregon v. Portland 
Gen. Elec. Co., *” also involved the canal 
and locks, though not the authority of 
the board of commissioners. The canal 
and locks had been constructed by the 
Willamette Falls Canal and Locks Com- 
pany in 1870 and operated by that 
company until 1876 when it assigned and 
transferred all its interest in the canal and 
locks to the Willamette Transportation 
and Locks Company, the defendant in the 
case just reviewed. That company in 
turn assigned and transferred in 1892 all 
its interest to the Portland General 
Electric Company. The franchise grant- 
ing the Willamette Falls Canal and Locks 
Company the right to build and operate 
the canal and locks required the company 
to pay to the state ten percent of the net 
profits resulting from the tolls charged. 
No payments to the state had been made 
after the year 1873. The state brought 
suit against the second transferee, the 
Portland General Electric Company, for 
an accounting and for a decree for ten 
percent of the net profits which the 
accounting should show to be due from 
1874 to 1904, inclusive. 


The Supreme Court of Oregon held 
that the statute of limitations barred the 
state from recovering any amounts ac- 
crued prior to May 21, 1897, but that the 
amounts accrued subsequent to that date 
were due and owing to the state. To the 
defense that the locks were built entirely 
on private land, the court replied that it 
did not follow that the company was free 
from state control. The right to con- 
struct and operate a canal and locks as 
part of a navigable river and to take 
tolls thereon belongs exclusively to the 
state or to those to whom it cares to dele- 
gate such right, and the right is subject 
in the hand of the delegated agent of the 
state to any restrictions that may be im- 





2752 Or. 502, 95 Pac. 722 (1908); rehearing denied, 
52 Or. 530, 98 Pac. 160. 


posed by the state. When the delegated 
agent transferred its interest in the prop- 
erties to another company and it in turn 
to the defendant, the referee took subject 
to the obligation imposed in the original 
franchise. 

Cases Involving Board of Railroad Com- 
missioners. The act of 1887 creating the 
Board of Railroad Commissioners of 
Oregon provided that the board was to 
consist of two members with the governor 
becoming a pro tempore member when- 
ever the two regular members could not 
agree upon a matter before them. The 
governor was given sole power to appoint 
the original two commissioners; there- 
after, appointment was to be with the 
advice and consent of the senate. 


The first case under the act to reach 
the Supreme Court of Oregon was 
Board of Railroad Commissioners v. Oregon 
Railway and Navigation Company.?* While 
the court held merely that the board was 
not empowered to recover for shippers 
any portion of charges paid to carriers, 
the language of the decision went far 
beyond that point. 


After criticizing the act as being 
“hopelessly ambiguous” and ‘“‘a sort of 
patchwork,” Chief Justice Thayer con- 
cluded that ‘“‘the main object of the act 
was to ascertain the condition of railroad 
affairs in the state, and the manner in 
which they are being conducted.” The 
board was a board of inquiry and not a 
regulatory body. To create a mere 
board of inquiry must have been the 
legislature’s purpose, since any other pur- 
pose would have been unwise. Rail- 
roads were “as yet in their infancy”’ in 
Oregon; the people were “greatly in- 
terested in having them extended”’; and 
“it would be very unwise, as well as 
unjust, to pursue a rash and narrow 
policy towards them.” Thus the court 





2817 Or. 65, 19 Pac. 702 (1888). 
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construed an ambiguous statute to have 
created a commission of the weak rather 
than of the strong type. 

The board of railroad commissioners 
did not agree that the purpose of the act 
was to create a board of inquiry. In its 
first biennial report, the board said: 


“It will be seen that the effect of this 
decision is to render abortive all that part of 
the Act intended by the legislature to inter- 
pose the protecting arm of the state between 
the people and these corporations, and leave 
the commission with the simple power to in- 
vestigate, make recommendations and report 
to the legislature.”?® 


The board recommended “such addi- 
tional legislation as will clearly define its 
power and furnish efficient means to en- 
force its findings.” 

But the legislature to which the report 
was addressed did nothing to clarify the 
board’s power. It contented itself with 
passing over the governor’s veto an 
amendment increasing the board mem- 
bership to three, reducing the term of 
office from four to two years, and chang- 
ing the method of selection from appoint- 
ment by the governor to appointment by 
the legislature. 

The constitutionality of the amend- 
ment was promptly contested in the case 
of Biggs v. McBride,*° and again ques- 
tioned in Eddy v. Kincaid*' and State ex rel. 
v. Compson.*? In all three cases it was 
claimed that the power of appointment 
was part of the executive power which the 
Oregon Constitution vested in the gov- 
ernor.*? In each case the court held that 
the power of appointment was not ex- 
clusively an executive function. 

The fullest consideration of the prob- 
lem was given in the Eddy case. There 


2®Board of Railroad Commissioners, (First) Biennial 
Report, 1889, p. 28. 

3017 Or. 640, 21 Pac. 878 (1889). 

31 28 Or. 537, 41 Pac. 156 (1895); rehearing denied, 
28 Or. 563, 41 Pac. 655. 

32 34 Or. 25, 54 Pac. 349 (1898). 

33 Article V, Section 1. 


the court pointed out that a series 
of legislative acts had provided for selec- 
tion of appointees by means other than 
gubernatorial action and that these acts 
had not been challenged. Relying upon 
the principle that courts hesitate to de- 
part from interpretations of constitu- 
tional provisions long acquiesced in by 
the people and the different departments 
of government, the court upheld the con- 
stitutionality of the amendment in ques- 
tion. In the Compson case the court 
said merely that the “identical question” 
had twice before been decided and could 
therefore “‘no longer be regarded as an 
open one.” 

The case of State v. Southern Pacific 
Company**® was of a more fundamental 
nature. At the time defendant’s lessor 
was incorporated there was in force a 
statute which provided that any railroad 
company incorporated under the law as 
it then existed ‘“‘shall have the power to 
collect and receive such tolls . . . . asit 
may prescribe.”** The defendant con- 
tended that under this statute the state 
could not, either by legislation fixing 
maximum rates or by a commission, 
deprive the defendant of the right to fix 
rates and fares. Such a provision con- 
stituted a contract between the state and 
defendant, the obligation of which could 
not be impaired by subsequent legisla- 
tion. This contention the court answered 
by saying simply: “It is sufficient to say 
that this question was decided adversely 
to defendant’s contention, and, we think 
properly, by the circuit court of the 
United States... .”3’ 

The defendant also contended that 
the particular rate schedule involved in 
the case provided for rates so low that 


8¢ 34 Or. 25, 27 (1898), cited note 32 supra. 

46 23 Or. 424, 31 Pac. 960 (1893). 

36 Act of October 14, 1862: Or. Laws 1862, p. 12, sec. 34. 

37 23 Or. 424, 433 (1893), cited note 35 supra. Cases 
cited by the court: Wells, Fargo & Co. v. Oregon Ry. & 
Nav. Co., 15 Fed. 561 (1883); and Ex parte Kohler, 23 Fed. 
529 (1885). 
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they would not yield a fair and just 
return on the value of defendant’s rail- 
road lines. But the court pointed out 
that the statute made the rates deter- 
mined by the board prima facie evidence 
“of the fact that the same are just and 
reasonable.” Before the company could 
be excused from putting the rates into 
effect it had to show by a preponderance 
of evidence that the rates would not 
allow defendant ‘‘a fair and just return 
on the value of the road, appurtenances 
and equipment.” This the company 
failed to do. In the language of the 
court: 

“The evidence of the defendant is not 
directed to showing the actual value of the 
road and equipments, but rather to showing 
the amount of its bonded indebtedness, 
capital stock and current indebtedness, and 
this character of evidence is not sufficient to 
overcome the prima facie reasonableness of 
the commissioners’ rates. It is a matter of 
common knowledge that the bonded in- 
debtedness, capital stock and current in- 
debtedness of railroad companies is in many 
instances largely in excess of the actual value 
of the road, ... .”3 


Thus, both the statute creating the 
board of railroad commissioners and the 
rate work of the board were sustained. 


Cases Establishing the Constitutionality of 
Modern Commission Regulation 


Cases Involving Railroads. It was not 
long after the act of 1907, creating the 
Railroad Commission of Oregon, was 
passed until the constitutionality of the 
act was challenged in both federal and 
state courts. 

The first of the series of cases on this 
issue was Oregon R. & Navigation Co. v. 
Campbell.® The proceeding was a suit 
instituted in the Federal Circuit Court 
for the District of Oregon to restrain the 
railroad commission and the state at- 
torney general from enforcing the com- 


38 23 Or. 424, 433 (1893), cited note 35 supra. 
39 173 Fed. 957 (1909). 


mission’s order reducing freight rates on 
complainant’s line between Portland 
and points east of The Dalles. The 
complainant also applied for and was 
granted a preliminary injunction pend- 
ing final determination of the suit. De- 
fendants filed a demurrer to the applica- 
tion for a permanent injunction and the 
demurrer was eventually sustained. 

Justice Wolverton’s opinion considered 
three questions which had been “urged 
as arising under the Federal Constitu- 
tion”: (1) that the order regulated in- 
terstate commerce; (2) that the penal- 
ties imposed by the act of 1907 were so 
drastic as in practical effect to deprive 
complainant of the equal protection of 
the laws and as to subject its property to 
be taken without due process of law; 
(3) that the ultimate effect of the order 
was to prevent the complainant from mak- 
ing fair earnings, and thus to deprive 
complainant of its property without due 
process of law. 

The question had also been raised 
whether the act conferred upon the com- 
mission legislative, executive, and judicial 
functions in violation of Article III, 
Section 1 of the state constitution. The 
section cails for three separate depart- 
ments of government and provides that 
“no person charged with the official 
duties under one of these departments 
shall exercise the functions of another.” 

“If any of these questions be answered 
in the affirmative,” the opinion pointed 
out, “the work of the Railroad Commis- 
sion must fail of its purpose.” But none 
of the questions was answered in the 
affirmative; each was carefully considered 
and answered in the negative.*° 

The question which apparently in- 
terested the court most was that of the 
separation of powers called for by the 
state constitution. In considering this 
question, the court quoted from the 


40 Ibid., 966. 
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British Constitution, a contribution of 
‘Madison in The Federalist, Montesquieu 
Justice Story, and federal and state court 
cases. The conclusion reached was that 
setting rates is a legislative function; that 
the board of railroad commissioners ad- 
ministered the law as devised; and that 
“certainly such a regulation does not 
clothe an officer or officers in one depart- 
ment with official duties appertaining to 
those of another. Nor does it commingle 
the appropriate functions of the several 
departments of government.’’*! After the 
court sustained defendant’s demurrer, 
the case came twice more before the 
same court on other issues.‘? It was 
finally appealed to the Supreme Court of 
the United States and there affirmed.*? 
Thus the act of 1907 withstood the first 
assault against its constitutionality. 


The fact that the temporary restrain- 
ing order had been granted, pending final 
adjudication, raised an interesting prac- 
tical problem. In its 1908 report the 
railroad commission pointed out that by 
that time the restraining order had been 
in effect for twenty months. True, a 
bond had been filed; but, complained the 
commission: 

“. ... experience elsewhere is that a 
bond is a poor protection. Such excessive 
collections are generally small as to the 
particular items but large in the aggregate; 
they are difficult to establish, are overlooked, 
proper evidence to establish them is not pre- 
served, those entitled to repayment are fre- 
quently ignorant of their rights, and the un- 
just burden imposed is often shifted to the 
consumer who has no means of recouping 
himself, while the shipper or consignee, who 
has suffered no loss, collects the payment.” 


A few months after the first decision in 
the case just summarized, the Oregon 
Supreme Court upheld the constitu- 





«1 Jbid., 978. 

¢2 177 Fed. 318 (1910); 180 Fed. 253 (1910). 

¢3 230 U.S. 525 (1913). 

« Railroad Commission of Oregon, Second Annual Report, 
1908, p. 17. 


‘tionality of the 1907 statute in two com- 


panion cases, both entitled Portland Ry. 
Light & Power Co. v. Railroad Commission.“ 
The court held that the statute neither 
impaired the obligation of contracts nor 
denied the equal protection of the laws. 
Nor did it violate Section 2 of Article XI 
of the Oregon Constitution permitting 
the general corporation law to be 
amended but not so as to impair cor- 
porate rights. The authority of a railroad 
company to collect reasonable fares and 
charges, though a vested right, was held 
to be, like all other interests, subject to 
the police power of the state. Both 
cases were taken to the United States 
Supreme Court upon writ of error, and 
there affirmed. The court said: “We 
find no violation of the Fourteenth 
Amendment in the judgment of the 
Supreme Court of Oregon.”** The two 
Portland Railway Light and Power 
Company cases were decided by the 
Supreme Court of Oregon in 1909 and 
by the Supreme Court of the United 
States in 1913. Midway between these 
two dates came four important cases in- 
volving constitutional issues. Two of 
these were state and two were federal 
cases. | 


In one of the state cases, State v. Cor- 
vallis & Eastern R. Co.,*7 the Oregon court 
was again required to determine whether 
the 1907 act violated Article III, Section 
1 of the state constitution, calling for divi- 
sion of the powers of the government into 
three separate departments. It was the 
issue so elaborately considered by the 
Federal Circuit Court for the District of 
Oregon in the Oregon Railroad and 
Navigation Company case which had 





«8 First case: 56 Or. 468, 105 Pac. 709 (1909); rehearing 
denied, 56 Or. 485, 109 Pac. 273. Second case: 57 Or. 126, 
105 Pac. 715 (1909); rehearing also denied. 

48229 U.S, 397, 413 (1913). The second case, 229 U.S. 
414, was decided on the basis of conclusions reached 
in the first case. 

«7 §9 Or. 450, 117 Pac. 980 (1911). 
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been decided just two years before.‘® 
Strangely, the Oregon court did not 
refer to this decision. Instead, the court 
went into all the reasoning again, even 
to the extent of referring to some of the 
same primary sources quoted in the 
federal opinion and, like the federal 
court, came to the conclusion that the 
act of 1907 did not violate the provisions 
of Article III, Section 1 of the Oregon 
Constitution. 


This case definitely settled the issue 
not only for Oregon courts but also for 
federal courts. In Southern Pacific Co. v. 
Campbell,*® reviewed later, the United 
States Supreme Court stated that the 
issue of whether the act of 1907 violated 
Article III of the Oregon Constitution 
had been determined in the Corvallis and 
Eastern Railroad Company case. Thus 
it was clearly implied that federal courts 
follow the determinations of state courts 
as to whether a state statute contravenes 
provisions of that state’s constitution. 


The other Oregon Supreme Court case 
decided in 1911 was Southern Pac. Co. v. 
Railroad Commission.*° The court held 
that the act of 1907 was not contrary to 
the Fourteenth Amendment of the United 
States Constitution. 


In Southern Pac. Co. v. Campbell,®' the 
first of the two cases decided that year by 
the United States Circuit Court for the 
District of Oregon, Judge Bean sustained 
a rate order of the Oregon commission. 
In upholding the order Judge Bean said 
that the opinion of Judge Wolverton in 
the Oregon Railroad and Navigation 
Company case *? was “‘such an exhaustive, 
satisfactory, and full discussion” of the 
constitutional issues involved ‘‘as to leave 





_ $8 Oregon R. BG Navigation Co. v. Campbell, 173 Fed. 957 
(1909), discussed previously and cited note 39 supra. 

49 230 U.S. 537, 552 (1913). 

8° 60 Or. 400, 119 Pac. 727 (1911). 

1189 Fed. 182 (1911). 

2 Oregon R. & Navigation Co. v. Campbell, 173 Fed. 957 
(1909); previously discussed, cited note 39 supra. 


nothing to be added.”®? The decision 
was appealed to the United States 
Supreme Court and there affirmed. ** 

The order contested in the second 
case, which also has the title of Southern 
Pac. Co. v. Campbell, *®* required a physical 
connection of intersecting tracks and 
thereafter the interchange of all traffic. 
Judge Wolverton upheld that portion of 
the order requiring the track connection 
but allowed the injunction against that 
portion of the order requiring the inter- 
change of traffic. Counsel for complain- 
ant had attacked the validity of the 
Oregon act “upon many grounds,” but 
Judge Wolverton said he had given 
“very careful consideration” to the 
matter in a former case®* and had been 
“led to the firm conclusion” that the 
Oregon act “was inimical neither to the 
fundamental law of the state nor to the 
commerce clause of the federal constitu- 
tion.” While the judge found the 
Oregon statute in general to be constitu- 
tional, he did hold a portion of one 
section to be unconstitutional. That 
portion of Section 27 which provided for 
interchange of traffic was so broadly 
written that it applied to interstate as 
well as to intrastate commerce. The 
section was held to be several, however, 
so that its presence in the statute did not 
render the whole act unconstitutional. 
The constitutional defect was quickly 
and easily remedied by an amendment 
making the interchange requirement 
applicable only to “any intrastate 
freight or cars.”’ 57 

In its 1911 report the Oregon Rail- 
road Commission said of the case referred 
to above: “It is worthy of note that this 
is the only decision in which any portion 





$3189 Fed. 182, 184 (1911), cited note 51 supra. 

+6 230 U.S. 537 (1913), cited note 49 supra. 

58 189 Fed. 696 (1911). The case was not appealed. 

5¢ Oregon R. & Navigation Co. v. Campbell, 173 Fed. 957 
(1909); cited note 39 supra. 

87Or. Laws 1913, c. 48, p. 80; O.C.L.A. sec. 113-130; 
O.R.S. 760.350. 
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of the Railroad Commission Act has 
been held invalid.” The tendency of 
the courts, both state and federal, to 
“uphold the constitutionality of the 
Commission Act and to give it a broad 
reading” has strengthened the hands of 
the commission “as a_ constitutional 
tribunal.” ** 

Case Involving Other Utilities. The series 
of cases reviewed above so firmly upheld 
commission regulation of industries ‘“af- 
fected with a public interest” that, when 
the commission’s jurisdiction was ex- 
tended to include “public utilities,” there 
was little disposition on the part of the 
utilities to contest the right of the state 
to regulate them. Certain features of 
the act of 1911 and of its amendments 
have from time to time been objected to 
on constitutional grounds and the cases 
raising these issues will be considered in 
a later part of this study. But in only 
one case, so far as the writer has been 
able to. discover, was the whole scheme 
of utility regulation challenged. 

In Yamhill Electric Company v. City of Mc- 
Minnville** the utility charged that the 
act was discriminatory legislation, since 
it. placed private utilities under state 
regulation but exempted municipally- 
owned or -operated utilities. _ The court, 
however, was not impressed with the 
argument. Said the court: 


“Whether the legislature deemed that 
municipal councils, municipal water and 
light commissions and boards would so exer- 
cise their powers as to prevent extortion from 
consumers or so act as to avoid undue or 
destructive rivalry with private corporations, 
or whether in the legislative judgment a 
little rivalry would be of advantage to the 
consumers, are matters of conjecture. All 
classifications, whether for the purpose of 
taxation or otherwise, are usually more or 





8* Railroad Commission of Oregon, Fifth Anaual Report, 
1911, pp. 12-14. 

89 130 Or. 309, 274 Pac. 118 (1929); rehearing denied, 
130 Or. 338, 280 Pac. 504. Appeal to United States 
Supreme Court dismissed for want of a substantial federal 
question: 280 U.S. 531 (1930). 


less experimental, and, if not found workable 
in practice, can be, and frequently are, in 
practice repealed or changed. The law pro- 
ceeds upon the theory that municipal com- 
missions, as well as the Public Service Com- 
mission, will be composed of fair and just 
citizens who will not abuse their prerogatives, 
and we are unable to say that the classifica- 
tion here is so unreasonable as to be an in- 
fraction of the Constitution.” ®® 


II. Function of the Courts in Re- 
viewing Commission Orders 

Courts determine not only the con- 
stitutionality of regulatory statutes but 
also the legality of commission orders. 
What is the function of a court in review- 
ing the orders of a “tribunal appointed 
by law and informed by experience’? 
The views of the Oregon Supreme Court 
expressed in a series of cases relating to 
this ever-present problem are summar- 
ized below under two headings: (1) 
cases involving the three-man commission, 
1907 to 1931; and (2) cases involving the 
public utilities commissioner, 1931 
through 1956. The analysis of cases is 
preceded by a summary of the statutory 
provisions most frequently referred to in 
the court opinions. 


Relevant Oregon Statutory Provisions 


Railroad Commission Act of 1907. The 
provisions of the Railroad Commission 
Act of 1907*! which are relevant to the 
review function of courts are contained 
in sections 31 and 32 of that act. They 
appear in Oregon Compiled Laws An- 
notated (O.C.L.A.), 1940, as sections 
113-150 and 113-151. Section 113-150 
provides that all rates and classifications 
fixed by the commission shall be prima 
facie lawful, and all regulations, practices, 
and services prescribed by the commis- 
sion shall be in force and shall be prima 
facie reasonable until found otherwise by 
the court. Section 113-151 provides, 





#¢ 130 Or. 309, 330-331 (1929), cited note 59 supra. 
« Or. Laws 1907, ¢. 53. 
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among other things, that in legal appeals 
the burden is upon the plaintiff to show 
“by clear and satisfactory evidence that 
the order of the commission complained 
of is. unlawful, or unreasonable, as the 
case may be.” * 

Public Utility Act of 1917. The Public 
Utility Act of 1911 * placing other public 
utilities under the jurisdiction of the 
railroad commission carried similar pro- 
visions in sections 53 and 58 of that Act. 
Section 53 was extensively amended in 
1933 and, as amended, constitutes Sec- 
tion 112-453 of O.C.L.A. (1940). That 


section reads: 


“All rates, tolls, charges, schedules and 
joint rates fixed by the commissioner, and 
all regulations, practices and services pre- 
scribed by the commissioner, and every order 
entered by the commissioner in respect 
thereto, and every order determining and 
fixing the value of the property of a public 
utility or fixing and determining a revalua- 
tion thereof, and each and every order made 
and entered by the commissioner upon any 
cause or matter within his jurisdiction shall 
be and remain in full force and shall be prima 
facie lawful and all regulations, practices and 
services prescribed by the commissioner shall 
be in force and shall be prima facie lawful 
and reasonable unless and until found other- 
wise in a suit brought for the purpose pursu- 
ant to the provisions of sections 112-454 to 
112-458, inclusive, and unless and until set 
aside or modified the findings and order of 
the commissioner upon any of said matters 
shall be conclusive, both as to matters of fact 
and matters of law.” 


Section 58 of the act of 1911 became 
Section 112-458 of O.C.L.A. (1940). 
The section, in part quite similar to 
Section 113-151, provides that: 


“. . . . Inall trials, actions, suits and pro- 
ceedings arising under the provisions of this 
act or growing out of the exercise of the au- 
thority and powers granted herein to the com- 
mission the burden of proof shall be upon the 
party adverse to such commission or seeking 


*Sections 113-150 and 113-151 of O.C.L.A. appear as 
sections 760.575 and 760.580 in O.R.S. 
Or. Laws 1911, c. 279. 


to set aside any determination, requirement, 
direction or order of said commission, ‘to 
show by clear and satisfactory evidence that 
the determination, requirement, direction or 
order of the commission complained of is un- 
reasonable or unlawful as the case may be.’’* 


Uniform Practice Act of 1939. The 
Uniform Practice Act of the Public 


Utilities Commissioner, **. providing uni- 


form procedures relating to hearings be- 
fore the commissioner and to judicial 
review of his orders, requires the com- 
missioner within a reasonable time after 


.termination of a hearing to prepare and 


file findings of fact and conclusions of law 
and an order based thereon.** Any 
party aggrieved by a finding of fact, a 
conclusion of law, or an order is author- 
ized to file suit in the circuit court for one 
of certain specified counties for the pur- 
pose of having the finding, conclusion of 
law, or order set aside. *” ; 


If evidence is introduced which is 
found by the court to be different from 
or additional to that offered upon the 
hearing before the commissioner, the 
court is to transmit a copy of such 
evidence to the commissioner for his 
consideration unless the parties stipulate 
in writing to the contrary. The com- 
missioner is to report his action to the 
circuit court involved. If the com- 
missioner’s action is to rescind his order, 
the suit. is to be dismissed; if. it is to 
amend the order, findings, or conclusions, 
“the judgment or decree shall be ren- 
dered in said suit as though the said 
order, findings of fact or conclusions of 
law as so changed had been made in the 
first instance”; if it is to stand upon his 
original order, findings, or conclusions, 
then ‘“‘judgment or decree shall be 


* Sections 112-453 and 112-458 of O.C.L.A. appear as 
sections 757.545 and 757.585 in O.R.S. — 

8 Or. Laws 1939, c. 320. 

6¢ Or. Laws 1939, c. 320, sec. 6; O.C.L.A. sec. 112-4,116; 
O.R.S. 756.550. 

67 Or. Laws 1939, c. 320, sec. 9; O.C.L.A. sec, 112-4,119; 
O.R.S. 756.580. 
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rendered upon such original order, find- 
ings of fact or conclusions of law.” *® 
Either party to the suit may within 
sixty days after the entry of the judgment 
or decree appeal to the Supreme Court 
of Oregon. | 


Cases Involving the Three-Man 
Commission: 1907-1931 


Four years after the railroad com- 
mission was established, the Supreme 
Court of Oregon considered for the first 
time the function of courts in reviewing 
commission orders. The case was 
Southern Pac. Co. v. Railroad Commission, ** 
and the order contested was one requir- 
ing the railroad company to build a spur 
on its main line near the town of Eden- 
bower. The circuit court sustained the 
order, and the decree was appealed. In 
affirming the decree, the Oregon Su- 
preme Court said: 


“The statute provides that such order shall 
be deemed prima facie reasonable, and shall 
not be set aside, except upon clear and 
satisfactory evidence. We understand this 
to mean no more than that the Commission, 
being composed of experts in the line of work 
intrusted to them, and having opportunities 
of personal examination and investigation 
not available to the court, should be pre- 
sumed to have acted reasonably and fairly. 
We do not understand that it is intended, by 
the language adverted to, to impose upon a 
plaintiff in a suit of this character the neces- 
sity of producing a greater amount of proof to 
sustain its case than would be required to 
overturn the finding of any other select body 
of experts, charged with the duty of ascer- 
taining a fact by testimony and actual 
physical examination of conditions. ... . 
Giving to the decisions of this body, in the 
language of the United States Supreme 
Court, in Illinois Cent. R. Co. v. Interstate 
Commerce Commission ‘the weight due to the 
decisions of a tribunal authorized by law and 
informed by experience,’?® we are unable to 


68 Or. Laws 1939, c. 320, sec. 11; O.C.L.A. sec. 112-4,121; 
O.R.S. 756.600. 

6960 Or. 400, 119 Pac. 727 (1911). 

70 206 U.S. 441, 454 (1907). The quotation should read: 
“The st:ength due to the judgments of a tribunal appointed 
by law and informed by experience.” 


say that the order in question is unreason- 
able.’’?! 55.7 
This analysis of the respective functions 
of the commission and the courts was 
considerably elaborated in Hammond Lum- 
ber Co. v. Public Service Commission.’? -The 
case involved the legality of an order 
setting rates on logs hauled by the 
Columbia and Nehalem River Railroad 
Company. The order was sustained in 
both trial and appellate courts. 

The Oregon Supreme Court, after 
pointing out that the Oregon statute was 
“copied in large measure” from the 
Wisconsin statute, quoted at length from 
a famous Wisconsin case.7* The gist of 
the two-page quotation is that it is the 
function of the commission to determine 
what rates are reasonable and just. It is 
not the function of the court to repeat the 
search for this just and reasonable rate 
and to substitute its judgment for that of 
the commission. Rather, under the 
Wisconsin statute, it is the function of the 
court to determine whether the order of 
the commission “is within the field of 
reasonableness, or outside of its boun- 
daries.” Said the Oregon court: 


“This is the manifest substance and effect 
of our own statute; .... However much the 
judges hearing the case at any stage of the 
judicial proceedings might differ on the con- 
clusion of the commission, as to its wisdom or 
as to its determination of any pure question 
of fact, the courts must respect the decision 
of the commission, if it has not departed from 
the scope of its authority established by the 
legislative power of the state.”?* 


The case of Oregon-Washington Rail- 
road & Navigation Company v. Corey™® in- 
volved an order of the commission setting 
new and lower intrastate rail rates on 
certain agricultural products. The cir- 


71 60 Or. 400, 407-408 (1911), cited note 69 supra. 

12 96 Or. 595, 189 Pac. 639 (1920). 

13 Minneapolis, St. Paul & Sault Ste. Marie Ry. Co. v. Rail- 
road Commission of Wisconsin, 136 Wis. 146, 116 N.W. 905 
(1908). 

1496 Or. 595, 603 (1920), cited note 72 supra. 

18120 Or. 517, 252 Pac. 955 (1927). 
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cuit court sustained the order against 
the attack that the rates set thereon were 
confiscatory and discriminatory and the 
decree was appealed to the Supreme 
Court of Oregon. Two questions, said 
the appellate court, are “largely de- 
cisive”: (1) Upon whom does the bur- 
den of proof rest in suits brought to 
enjoin the enforcement of commission 
orders? (2) What force and effect should 
be given to the findings of the commission 
upon which those orders are based?’® 
The first of these questions, said the 
court, was settled by the Oregon statutes. 


“By force of these statutes, the burden of 
proving that an order of the Commission, 
when supported by substantial evidence, is 
unlawful, unreasonable or unjustly discrim- 
inatory, rests upon the plaintiffs in the suit, 
and not upon the Commission. Hence, a 
carrier attacking an intra-state rate, estab- 
lished by an order of the Commission, must 
show ‘by clear and satisfactory evidence,’ 
that the order establishing the rate is not 
supported by substantial evidence, or that 
for some other reason it is unlawful, un- 
reasonable or unjustly discriminatory, or 
else the order must stand.” 77 


In answering the second question, the 
court quoted from its two earlier opinions 
referred to above and from a decision of 
the United States Supreme Court,7® 
and then concluded: 


“|... under. these decisions, unless it 
appears that the findings are not supported 
by substantial evidence, or that there has 
been some irregularity in the proceedings, or 
some error on the part of the Commission in 
its application of the rules of law, the findings 
and orders of the Commission upon the 
question of whether the old rates were un- 
reasonable or unjustly discriminatory, as 
well as upon the question of whether the 
Commission-made rate is reasonable and not 
discriminatory, are conclusive upon the 
courts.”’79 


76120 Or. 517, 523 (1927), cited note 75 supra. 

77 Ibid., 523-524. 
¢ 78 _— Railway Company v. United States, 272 U.S. 658 
1926). 

79120 Or. 517, 525 (1927), cited note 75 supra. 


The court held that the findings of the 
commission were supported by substan- 
tial evidence and that there had been no 
error by the commission in its applica- 
tion of the rules of law. Thus the de- 
cision sustained the commission ‘on 
every issue involved.” ®° 


Cases Involving the Public Utilities 
Commissioner: 1931-1957 


Valley & Siletz Railroad Co. v. Thomas*' 
is of great interest for several reasons: 
it was the first case to analyze the func- 
tions of the commission and the court 
under the statute providing for the 
appointment of a single commissioner of 
public utilities; it was decided in banc; 
the court was divided in its opinion; and 
the dissenting opinion was unusually long 
and vigorous. °? 

The proceeding arose out of a com- 
plaint filed with the public utilities com- 
missioner by the Spaulding Logging Com- 
pany in which it was alleged that a 
certain joint rate on logs hauled on the 
lines of the Valley and Siletz Railroad 
and the Southern Pacific Company was 
unreasonable and unjust. After an ex- 
tensive hearing the commissioner or- 
dered a new rate. The Valley and 
Siletz Railroad instituted suit in the 
Circuit Court for Marion County to have 
the order set aside and the Spaulding 
Logging Company intervened as a 
party defendant. From a decree for 
defendants the plaintiff railroad ap- 
pealed. The Supreme Court of Oregon 
affirmed the decree, with Justice Ross- 
man dissenting. 

Two allegations in the complaint 
raised problems with which the present 


8° Oregon Public Service Commission, Twenty-first Annual 
Report, 1927, p. 8. 

81151 Or. 80, 48 P. 2d 358 (1935). 

&t The majority opinion occupies 33 pages in Oregon 
Reports; the minority opinion, 81 pages. The dissenting 
judge pointed out, however, that he wrote his opinion 
before he realized that it would represent “only the view of 
its author,” and that the opinion was “somewhat lengthy 
as a dissenting opinion” (page 114). 
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study is concerned. (1) It was alleged 
that the commissioner had not made 
detailed and specific findings of fact and 
that the absence of such findings in- 
validated the order. On this point the 
majority opinion held that the Oregon 
statute thenin force did “‘not require the 
commissioner to make what commonly is 
considered a finding of fact.”** It may 
be noted, in passing, that the public 
utilities commissioner is now required, 
by the Uniform Practice Act of 1939, to 
make such findings. *4 (2) Without 
pleading specific facts tending to show 
that the prescribed rate was confiscatory, 
the complaint alleged in general terms 
that the rate “‘is a taking of the property 
of plaintiff without due process of law.” 
The majority opinion held that “the 
allegations in that respect are merely 
conclusions.” *® 

Strangely enough, the opinion then 
went on to examine the function of a 
court “‘in cases of this nature,”’ to use the 
court’s own language, “‘wherein it is con- 
tended that rates prescribed by legisla- 
tive authority are confiscatory.” The 
court then quoted from four United 
States Supreme Court cases. The burden 
of the cases is that the “structure of a 
rate schedule calls in peculiar measure 
for the use of that enlightened judgment 
which the Commission by training and 
experience is qualified to form”; the 
court does “‘not sit as a board of revision, 
but to enforce constitutional rights”; 
and if constitutional rights have not 
been invaded, the “‘judicial function is 
exhausted when there is found to be a 
rational basis for the conclusions ap- 
proved by the administrative body.” ** 

#9151 Or. 80, 85 (1935), cited note 81 supra; reference 
was to Or. Laws 1907, c. 53, secs. 28 and 30. 

*%¢ Relevant portions of the Uniform Practice Act have 
been summarized above and are cited in note 66 supra. 

#5 151 Or. 80, 92 (1935), cited note 81 supra. 

8¢The first and third quotations are from Mississipp 
Valley Barge Line Co. v. United States, 292 U.S. 282, 286-287 


(1934); the second from Los Angeles Gas & Electric Corp. v. 
Railroad Commission of California, 289 U.S. 287, 304 (1933). 


The majority opinion then dropped the 
discussion of the matter at this point but 
reverted to it later. Even then the court 
did not state in its own words its review 
function. It merely quoted a portion of 
an earlier opinion®’ and two passages 
from appellant’s brief. The last passage 
concluded with: “The function of the 
court is not to substitute its judgment for 
that of the commission (commissioner) in 
determining the reasonableness of the 
rate to be applied, but its function is 
limited to the determination as to 
whether or not the rate established by 
the commission (commissioner) is con- 
fiscatory.” 

The court followed the quotations 
from the brief with the observation that 
the “correctness of the foregoing views 
expressed by appellant renders unneces- 
sary a lengthy discussion concerning the 
force and effect of the commissioner’s 
order prescribing reasonable rates.” The 
majority opinion, however, omitted quot- 
ing that portion of appellant’s brief in 
whichit wascontended thatbecause“‘many 
items necessary to show cost,” and in 
particular indirect cost, were completely 
lacking in evidence, the commissioner 
had not made out that prima facie case 
which a court is bound to respect.*® 

Although appellant’s brief admitted 
that the commissioner’s findings and 
order are prima facie correct if there is 
substantial evidence to support them, 
Justice Rossman’s dissenting opinion ig- 
nored the admission. He contended that 
the Public Utilities Commissioner of 
Oregon is a partisan and that therefore 
“the demands of due process will not 
permit us to deem that any fact in- 
volved in this controversy has been de- 


The other two United States Supreme Court cases quoted 
by the Oregon court were: State of Florida v. United States, 
292 U.S. 1 (1934), and West Ohio Gas Co. v. Public Utilities 
Commission of Ohio, 294 U.S. 63 (1935). 

8? Hammond Lumber Co. v. Public Service Commission, 96 Or. 
595 (1920), cited note 72 supra. 

88 Page 36 of appellant's brief. 
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termined by the public utilities com- 
missioner.” 


Some of the learned justice’s argu- 
ments arose out of the unique situation in 
Oregon where, since 1931, findings of 
fact and decisions have been made by a 
single public utilities commissioner—an 
official appointed by the governor and 
removable at his pleasure. The justice 
believed that such a situation does not 
make for independent, non-partisan 
determinations. The very terms of the 
statute require him to be a partisan, for 
the statute provides that “‘in all contro- 
versies respecting rates, it shall be his 
duty to make use of the jurisdiction and 
powers of his office to protect said 
patrons.” 


It should be pointed out that Justice 
Rossman stopped short in his quotation, 
and that the quotation out of context 
may give an erroneous impression of the 
commissioner’s statutory duty. The stat- 
ute requires the commissioner to use his 
office “to protect said patrons, users, and 
consumers, and the public generally 
from unjust and unreasonable exactions 
and practices and to obtain for them ade- 
quate service at fair and reasonable 
rates.” It may be urged that (1) the 
statute does not require the commis- 
sioner to be the protector of the patrons, 
come what may, but requires him merely 
to protect patrons “from unjust and un- 
reasonable exactions’; (2) if rates are 
set so low that a utility cannot earn a 
reasonable return upon its investment, 
patrons will not receive the “‘adequate 
service” which the commissioner is to 
secure for them; and (3) the duty of 
securing fair and reasonable rates for 
consumers is tantamount to requiring 
rates that are fair to utilities because no 
rate is “fair and reasonable” which 
favors one party (as the consumers) 
over the other (as the utility company). 


Other objections in the dissenting 
opinion were not limited to the Oregon 
commissioner; they applied to public 
service commissions generally. The most 
forceful of these arguments was that the 
commissioner is both advocate and judge. 

The problem involved in having a 
single agency perform legislative, execu- 
tive, and judicial duties, or act as ‘“‘prose- 
cutor, judge, and jury,” ** was of course 
not new at the time Justice Rossman 
wrote his opinion and it has engaged 
much attention of scholars since then. 
Elsewhere the writer has pointed out 
that the literature on this subject con- 
stitutes “‘an embarrassment of riches.”’ °° 
As there indicated, the most exhaustive 
and authoritative inquiry into this 
problem ever undertaken was that con- 
ducted in 1937-38 by a committee of the 
National Association of Railroad anit 
Utility Commissioners. *! 


Space will not permit a review here of 
the results of that committee’s question- 
naire sent to all state and federal utility 
commissions and to a large number of 
practitioners and university professors, 
nor a review of the literature on the 
subject. Suffice it to say that, although 
informed opinion is by no means un- 
animous, the clear preponderance of 
such opinion is that the various functions 
or kinds of activities performed by 
modern utility commissions are not in- 
compatible and need not be segregated. 
The fact that the modern utility com- 
mission performs legislative, executive, 
and judicial activities would not seem to 
be a sound argument for refusing to 
accept findings of such a commission. 


8°C,. Woody Thompson and Wendell R. Smith, Public 
Utility Economics (New York: McGraw-Hill Book Company, 
1941), p. 196. 

°° Ralph C. Hoeber, p. 624, cited note 2 supra. 

% This report of the committee was presented to the 
N.A.R.U.C. at its fiftieth annual convention held in New 
Orleans in 1938 and was printed in N.A.R.U.C., Proceedings, 
1938, pp. 273-333, under the title, “Commission Organiza- 
tion and Procedure in Contested Cases.” 
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It is true that the case under considera- 
tion was a rate case in which the charge of 
confiscation had been made, even though 
it had not been properly pleaded. But if 
a court will not accept findings of the 
commissioner in rate matters because he 
is a partisan, it could hardly accept his 
findings in other matters, for he would 
be in them equally a partisan. Yet in 
later opinions, as we shall shortly see, 
Justice Rossman made no mention of 
partisanship of the commissioner. 

The leading Oregon case involving 
public utility regulation is probably 
Pacific Telephone & Telegraph Company v. 
Wallace.** Certainly no case has re- 
ceived fuller consideration by both the 
commissioner and the courts. °° 

Early in 1931, Commissioner Thomas 
instituted on his own motion a proceeding 
to examine the rates charged in its 
Oregon operations by the Pacific Tele- 
phone and Telegraph Company. After 
the hearing the commissioner entered an 
order directing the company to reduce 
local exchange rates by approximately 8 
percent and to reduce its annual de- 
preciation reserve charges to 3.995 per- 
cent. The company filed suit in the 
Circuit Court for Multnomah County to 
have the order set aside. The complaint 
charged that the rates then in effect 
were ‘not compensatory” and that the 
reduced rates prescribed by the order 
would be confiscatory. The court even- 
tually ** held invalid that portion of the 


#2 158 Or. 210, 75 P. 2d 942 (1938). 

*3 At the extended hearing before the commissioner, the 
testimony covered 2,248 pages of transcript and much 
documentary material was received in evidence. Additional 
evidence was presented in the circuit court. The decision 
of the commissioner is printed at length in Public Utility 
Reports, 8 P.U.R. (N.S.) 61 (1935), that of the three-judge 
circuit court in 13 P.U.R. (N.S.) 337 (1936). Including 
syllabus notes, the opinion of the supreme court covers 88 
pages in Oregon Reports, 158 Or. 210 (1938), cited note 
92 supra. 

% After additional evidence was heard in the circuit 
court, the case was remanded to the commissioner. The 
commissioner, after consideration of the additional evidence, 
reaffirmed his order and returned the matter to the circuit 
court. 


order which reduced the exchange rates 
and approved the remainder of the order. 
The opinion of the circuit court is note- 
worthy. “At the threshold of our in- 
quiry,” said that court, “‘we must de- 
termine the proper scope of judicial 
review.” The court first made some 
general statements to the effect that the 
fixing of rates is a legislative matter and 
that a court’s function is not to substitute 
its own judgment as to the widsom of 
legislative action or to make rates, “‘but 
rather to determine a purely judicial con- 
troversy, adjudicating only such issues of 
fact as may be required to test the validity 
of the commissioner’s action.” 

The court then took cognizance of de- 
fendant’s contention that the Oregon 
statute, as construed by the supreme 
court of the state, prohibited the courts 
from “disturbing findings of regulatory 
bodies when supported by substantial 
evidence.” The contention was an- 
swered by reviewing previous Oregon 
cases and by pointing out that none of 
them had involved the precise issue of the 
case under consideration. ‘The issue in 
this case is the legality of an order 
promulgating a general rate schedule 
which is challenged as not permitting 
the utility to earn a fair return on the fair 
value of the property. Such a rate 
schedule of necessity requires a valuation 
of all the utility’s property in the state. 
In short, the issue is one of ‘‘substantive 
confiscation.””’ When substantive con- 
fiscation is the issue, concluded the 
circuit court’s opinion, the court is to 
exercise its own independent judgment as 
to the law and the facts, “subject, how- 
ever, to the rules of evidence and in 
recognition of our duty to support the 
findings of the Commissioner, if and 
when he makes any findings, unless over- 
come by clear and satisfactory evi- 
dence.”’*> The commissioner appealed 


9613 P.U.R. (N.S.) 337, 353-354 (1936). 
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from that portion of the decision which 
disapproved the reduction in exchange 
rates.°* In an in banc decision, the 
Supreme Court of Oregon affirmed the 
decree of the circuit court.®’ Justice 
Rossman, in the opinion which he wrote 
for the whole court,®* quoted at con- 
siderable length from the circuit court’s 
opinion and from the St. Joseph Stock- 
yards case®® which had been decided by 
the United States Supreme Court after 
the circuit court’s opinion had been 
written. A portion of the passage from 
the St. Joseph case which was quoted by 
Justice Rossman was used again by the 
Oregon court in at least two subsequent 
cases.!°° The oft-quoted passage reads: 


**The court does not sit as a board of revision 
to substitute its judgment for that of the legis- 
lature or its agents as to matters within the 
province of either. (Citations.) When the 
legislature itself acts within the broad field of 
legislative discretion, its determinations 
are conclusive. When the legislature ap- 
points an agent to act within that sphere of 
legislative authority, it may endow the agent 
with power to make findings of fact which are 
conclusive, provided the requirements of due 
process which are specially applicable to such 
an agency are met, as in according a fair 
hearing and acting upon evidence and not 
arbitrarily. (Citations.) In such cases, the 
judicial inquiry into the facts goes no further 
than to ascertain whether there is evidence 
to support the findings, and the question of 
the weight of the evidence in determining the 


%¢ Because the Pacific Telephone and Telegraph Com- 
pany took no appeal, the reduction ordered in the annual 
depreciation reserve charges was not before the Oregon 
Supreme Court. 

87 More than six years had elasped from the day Com- 
missioner Thomas instituted the proceeding to the filing of 
the appeal in the supreme court. During that time Com- 
missioner Thomas had been succeeded by Commissioner 
McColloch, and he in turn by Commissioner Wallace. 
The title of the case in the supreme court was therefore 
Pacific Telephone & Telegraph Co. v. Wallace, 158 Or. 210 
(1938), cited note 92 supra. 

98 Justice Lusk had sat on the case in the circuit court; 
hence he did not participate in the decision of the supreme 
court. 

99 St. Joseph Stockyards Co. v. United States, 298 U.S. 38 
(1936). The case involved rates fixed by the Secretary of 
Agriculture under the Packers and Stockyards Act. 

100 Warren et al. v. Bean, 167 Or. 116 (1941); Butcher et al. v. 
Flagg, 185 Or. 471 (1949); cited notes 103 and 108 infra. 


issues of fact lies with the legislative agency 
acting within its statutory authority.”!! 

Of even greater significance would seem 
to be the last portion of the passage 
quoted by Justice Rossman, because that 
portion deals specifically with the force 
to be given to findings in rate cases. The 
portion may be summarized as follows. 
It is true that “in a question of rate- 
making there is a strong presumption in 
favor of conclusions reached by an ad- 
ministrative body after a full hearing” 
but it does not follow that the findings 
made by such a body are necessarily con- 
clusive. Findings are not conclusive 
“where constitutional rights of liberty 
and property are involved,” and the 
evidence “clearly establishes that the 
findings are wrong and constitutional 
rights have been invaded.” 

After giving the quotation from the St. 
Joseph Stockyards case, Justice Rossman 
continued: 

“It will be observed that there is no con- 
flict between the interpretation of these legal 
principles by the circuit court and the federal 
supreme court. We find nothing in the 
decision just reviewed which supports the 
commissioner’s contention that an adminis- 
trative finding, supported by substantial 
evidence, is binding upon the courts, even 
though the latter, after paying due heed to the 
fact that the commissioner possessed special 
fitness, believed from a clear preponderance 
of the evidence that the finding was un- 
warranted. We speak only of cases involving 
constitutional issues.””'° 


The doctrine of the case may perhaps 
be stated in these words: In cases in- 
volving a general rate order which is 
attacked by proper pleadings on the 
ground of confiscation, findings of fact 
made by an administrative tribunal, 
even though supported by substantial 
evidence, are not binding upon the 
courts when they are convinced by the 


101 298 U.S. 38, 51 (1936), cited note 99 supra. 
102158 Or. 210, 225-226 (1938), cited note 92 supra. 
Emphasis added. 
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evidence that the findings are erroneous 
and that constitutional rights have been 
invaded. 

The case of Warren et al. v. Bean'® in- 
volved an application for permit to 
operate as a motor common carrier of 
property. The commissioner made find- 
ings adverse to the applicants and issued 
an order denying the application. The 
Circuit Court for Jackson County made 
findings opposed to those of the com- 
missioner and entered a decree setting 
aside the order and directing issuance of 
the requested permit. The commissioner 
took an appeal and the Supreme Court 
of Oregon reversed the decree and 
directed dismissal of the suit. 

In the supreme court the plaintiffs 
argued that the findings of the circuit 
court, “which are diametrically opposed 
to those made by the commissioner, are 
conclusive upon this appeal.” But the 
appellate court held that the determina- 
tion of whether a permit should be 
granted or refused is a legislative or ad- 
ministrative question, not a judicial one. 
The court, speaking through Justice 
Rand, continued: 


‘Courts do not have jurisdiction to determine 
legislative or administrative questions and 
they can no more exercise that function than 
the commissioner can exercise judicial func- 
tions. Hence, a would-be carrier, seeking to 
set aside an order of the public utilities com- 
missioner refusing to grant him a permit, must 
show by clear and satisfactory evidence that 
the order of the commissioner was not sup- 
ported by substantial evidence or that, for 
some other reason, it is unlawful, unreason- 
able or unjustly discriminatory and, if he 
fails to make such a showing, the order must 
stand and is conclusive upon the courts.” !%4 


Had the plaintiff made such a showing, 
a judicial question would have been 
presented. But, in the absence of such 
a showing, “his (the commissioner’s) 
findings, and not those of the court, are 


108 167 Or. 116, 115 P. 2d 167 (1941). 
10¢ 167 Or. 116, 125 (1941), cited note 103 supra. 





conclusive upon this appeal.” At this 
point in its opinion, the court quoted the 
same passage from the St. Joseph Stock- 
yards case which it had quoted three 
years earlier in the Pacific Telephone 
and Telegraph Company case. 

Whereas in the Warren v. Bean case, 
suit had been brought to set aside an 
order denying a permit to operate, in 
Pierce Auto Freight Lines, Inc. et al. v. 
Flagg'®> suit was brought by various 
permit holders to set aside an order grant- 
ing a permit to a competing carrier. The 
Circuit Court for Marion County en- 
tered a decree dismissing the complaint, 
and on appeal the decree was affirmed. 

Two passages of the supreme court's 
opinion in this case are well worth quot- 
ing, particularly in view of the fact that 
the opinion was written by Justice 
Rossman, who had so vigorously criti- 
cized the commission in two earlier 
cases. Speaking of the procedure under 
the Oregon statute permitting parties to 
introduce new evidence in court, where- 
upon the court proceedings shall stay 
and a copy of such evidence be trans- 
mitted to the commissioner, Justice Ross- 
man said: 


“The procedure thus outlined recognizes the 
commissioner as the fact-finder, and deems 
his action as administrative. In other 
words, the facts in matters of this kind are 
found, not by the judge, but by the com- 
missioner. The commissioner’s findings are 
binding upon the court, in the event of 
judicial review, if supported by cogent, 
competent, material and substantial evi- 
dence.”? 106 

? 


The second passage refers to the special 
fitness which a commissioner is presumed 
to have. Thirty-three documents offered 
in evidence had been rejected by the 
commissioner. The general purport of 
the documents was that there was a dev- 
astating war under way and all carriers 


106 177 Or. 1, 159 P. 2d 162 (1945). : 
106177 Or. 1, 38 (1945), cited note 105 supra. 
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should avoid unnecessary operations. 
In holding that rejection of these docu- 
ments was not error, the opinion said: 
“Surely any man fit to hold the office of 
public utilities commissioner must be familiar 
with the facts recited in these documents. 
Administrative law is predicated upon a 
belief that no man is appointed to an office, 
such as public utilities commissioner, unless 
he possesses special fitness, and that through 
the daily performance of his duties he ac- 
quires a fund of practical knowledge concern- 
ing the problems which he daily faces. His 
fund of knowledge is properly employed by 
him in passing upon controverted matters, 
provided he makes known the facts of which 
he takes notice.” !°7 


The case of Butcher et al. v. Flagg'°*® 
involved an application for authority to 
construct a public highway at grade 
across the right of way and main line of 
the Oregon-Washington Railroad and 
Navigation Company. The application 
was made under the provisions of a 
statute prohibiting any highway from 
being constructed across a_ railway 
track at grade without first having 
secured the permission of the com- 
missioner, and giving the commissioner, 
after a hearing, the right to refuse his 
permission or to grant it upon such 
terms and conditions as he may pre- 
scribe.1°® The commissioner entered an 
order denying the application on the 
ground that the crossing “would en- 
danger the safety of the public.” Suit 
was brought in the Circuit Court for 
Multnomah County to review the order, 
and additional evidence was heard by 
the court. At the conclusion of the intro- 
duction of evidence in the circuit court, 
the parties stipulated in writing, in 
accordance with a provision in the 
Uniform Practice Act, that the evidence 
introduced should not be referred to the 
commissioner, and that the suit “‘shall be 

101 Ibid,, 39. 
108 185 Or. 471, 203 P. 2d 651 (1949). 


100Or, Laws 1917, c. 228, sec. 2; O.C.L.A. 113-502; 
O.R.S. 763.020. 


determined by the court upon the law 
and facts of record.” The court rendered 
a decree sustaining the commissioner’s 
order and plaintiffs appealed from the 
decree. : 

Although the statute authorizing the 
stipulation had been in effect for a 
decade, the Supreme Court of Oregon 
had never been called upon to determine 
the effect of such a stipulation. In the 
instant case the court held that such a 
stipulation does not relieve the plaintiffs 
of the burden imposed upon them by 
Section 112-458, O.C.L.A. (1940),11° 
“nor does it have the effect as they seem 
to think, of transferring from the Com- 
missioner to the Court the determination 
of the question whether the plaintiffs 
should be granted or denied permission 
to construct a highway across the track 
of the railroad company.””!"" 

On the function of the court in review- 
ing the commissioner’s order, the opinion 
added nothing that is new. It simply 
stated that the determination of whether 
permission is to be granted to construct a 
highway across the track of a railroad 
company at grade “‘is a legislative or an 
administrative question.” It then quoted 
the passage from the St. Joseph Stock- 
yards case that the court used in two 
previous opinions, quoted from the 
Warren v. Bean case, and cited two other 
Oregon cases considered above. 

Pacific Telephone and Telegraph Co. v. 
Flagg"? involved an order of the com- 
missioner rejecting a proposed payment 
of $363,000 contained in plaintiff’s sup- 
plemental budget for 1948. The pay- 
ment was required by a so-called lease 
agreement which had been entered into 
by the American Telephone and Tele- 
graph Company and the Pacific Tele- 
phone and Telegraph Company. By the 





u1¢ The relevant portion of the section has been quoted 
previously and is cited in note 64 supra. 

112185 Or. 471, 478 (1949), cited note 108 supra. 

112 189 Or. 370, 220 P. 2d 522 (1950). 
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terms of this agreement American was to 
render certain services to Pacific, for 
which Pacific was to pay an annual fee 
of 134 percent of the gross revenue 
derived from its Oregon operations. In 
rejecting the proposed item, the com- 
missioner made a finding that there was 
no relationship between the cost to 
American of rendering the services and 
payments based upon a percentage of 
gross revenues. 

When the case came to the Oregon 
Supreme Court, it was heard in banc. 
Chief Justice Lusk, writing the opinion 
for the majority of the court,!!* pointed 
out that “there is bound to be a relation 
between the amount in dollars of the 
percentage payment and the cost—it 
will be either greater or less or the same.” 
Yet the commissioner had made no 
finding that the disallowed payment 
exceeded the cost to American of render- 
ing the service. Nor had the com- 
missioner introduced any evidence either 
at the hearing before him or before the 
circuit court which would have war- 
ranted such a finding. On the other 
hand, Pacific had introduced consider- 
able testimony and many exhibits tend- 
ing to show that the amount it proposed 
to pay American for services was less 
than the cost to American of rendering 
such services. The court therefore set 
aside the order which rejected the budget 
item. 

Although the majority opinion began 
with the statement that “‘the first question 
for determination relates to the scope of 
judicial review in this case, ” it seems that 
all the case held on the subject of the 
“scope of judicial review” was that in 
the absence of a particular finding and 
of evidence which would warrant such a 
finding, there was nothing for the court 
to review. 


118. Justice Latourette dissented on a point not germane 
to this study. 


“Although the commissioner’s brief lays 
much emphasis upon the duty of this court 
to affirm the findings of the commissioner 
where they are supported by substantial 
evidence, it need hardly be said that we 
cannot either affirm or disaffirm findings 
which were never made.’’! 


All the cases considered above had 
been decided before the United States 
Supreme Court expressed its “‘end-result 
doctrine” in the Hope case."48 No 
subsequent Oregon case has directly in- 
volved the review function of the courts. 
Whether the federal decision will cause 
the Oregon court to modify its ideas of 
the review function cannot therefore be 
definitely determined at this time. 

In Valley & Siletz Railroad Co. v. 
Flagg'** the court referred to the end- 
result doctrine but that doctrine had no 
applicability to the case. The case in- 
volved the validity of an order pre- 
scribing rates for intrastate log shipments 
on plaintiffs line. The circuit court 
affirmed the order but the Supreme 
Court of Oregon, reversing the decree, 
ordered the proceeding to be remanded 
to the commissioner with instructions to 
enter findings of fact in harmony with 
the appellate court’s interpretation of the 
Uniform Practice Act. The reference to 
the end-result doctrine of the Hope case 
was made in passing, as it were, in these 
words: 


‘“‘The record contains an impressive amount 
of evidence upon the subject of confiscation, 
but before we give it attention we shall take 
notice of the following holding in Federal 
Power Commission v. Hope Natural Gas Co. 
(citation) that it is the end result of an order 
of a regulatory authority which determines 
the question of its validity and not the 
processes by which the authority reached 
the result. 


“Referring to the manifest wisdom of the 
rule, the appellant’s brief says: ‘We concede 


114189 Or. 370, 385-386 (1950), cited note 112 supra. 

118 Federal Power Commission v. Hope Natural Gas Co., 
320 U.S. 591 (1944). 

116195 Or. 683, 247 P. 2d 639 (1952). 
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that if the rates prescribed by the Commis- 
sioner are not confiscatory, the order and 
decree affirming it should be affirmed, how- 
ever fallacious may be the methods by which 
the Commissioner reached his conclusion, 
but if the end result is confiscation, the order 
and the decree must be reversed.’ ””!!7 


Although the court made no further 
reference to the Hope case, the holding of 
the Oregon court may be put in the 
language of the Hope case by saying that 
the Oregon court held that whether or 
not the end result of the commissioner’s 
order was confiscation could not be 
ascertained from the commissioner’s find- 
ings. No finding had segregated the 
carrier’s property and revenue into their 
interstate and intrastate divisions, and 
no finding had distributed the indirect 
costs between the log traffic and all other 
kinds of traffic. The issue of confiscation 
could not be tested in the absence of 
such segregation and such distribution. 
It did not suffice that the court might 
have turned to the record for this in- 
formation. ‘The agency is the fact 
finder,” said the court, ‘“‘and the un- 
digested transcript is not a substitute for 
a set of findings of fact.” And again: 
‘Nor should a court be put in a position 
wherein it is forced to ferret out the facts 
or seek them through engaging in mathe- 
matical calculations of a kind for which 
special training is required.”!!* 

It is true that in an earlier case in- 
volving the same railroad, the majority 
opinion had held that the general findings 
made by the commissioner were sufficient 
to support the order against the charge 
of confiscation.'!® But the case had been 
decided in 1935, before the Uniform 
Practice Act had been passed. “It is 


117195 Or. 683, 698-699 (1952), cited note 116 supra. 

118 [bid., 711 and 712. 

119 The earlier case was Valley & Siletz Railroad Co. v. 
Thomas, 151 Or. 80 (1935), discussed previously and cited in 
note 81 supra. Both that case and the present case were 
heard in banc. Justice Rossman, who wrote such a vigorous 
dissenting opinion in the earlier case, wrote the opinion for the 
whole court in this later Valley and Siletz Railroad case. 


manifest,” said the court, “that the 
demands of (the Act) are not met by the 
entry of general findings.” ' 


III. Jurisdiction and Powers of the 
Oregon Commission | 

In reviewing commission orders, courts 
are influenced by certain generally ac- 
cepted principles controlling the juris- 
diction and powers of state utility com- 
missions. Analysis of the cases involving 
the jurisdiction and powers of the Oregon 
commission!?® is preceded by a brief 
statement of these principles. 


General Principles Controlling Jurisdiction 
and Powers of State Utility Commissions 


It is widely recognized that a public 
service commission has no inherent power 
but that “all its power and jurisdiction, 
and the nature and extent of the same, 
must be found within the statutory or 
constitutional provisions creating it.” !?! 
This principle has been consistently 
recognized by the courts in Oregon. 


The earliest application of the prin- 
ciple came in a case decided soon after the 
first board of railroad commissioners was 
created in 1887. In the Oregon Railway 
and Navigation Co. case of 188817? the 
court ruled that the board had no statu- 
tory authority to require a railroad com- 
pany to refund a sum of money alleged 
to have been exacted in excess of a 
reasonable charge for shipment. In de- 
ciding the case, Chief Justice Thayer 
said: “The jurisdiction of such com- 
missions is not given by implication. 
Commissions of that character are mere 
creatures of statute, and possess no 


120 The term “Oregon commission” is used in a general 
sense in this discussion and may refer to Oregon’s Railroad 
Commission (1907-1915), Public Service Commission (1915- 
1931), and /or Commissioner of Public Utilities (1931 on). 

18143 American Jurisprudence, “Public Utilities and Serv- 
ices,” sec. 193. 

183 Board of Railroad Commissioners of the State of Oregon v. 
Oregon Railway and Navigation Company, 17 Or. 65, 19 Pac. 
702 (1888). 
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power except what the statute expressly 
confers upon them.” !#5 


The most recent recognition of the 
pririciple is found in a case decided in 
1954. In that case the Oregon Supreme 
Court said: 


“The power which the Commissioner has 
is that given by the legislature. He has no 
other power. The fact that the Commis- 
sioner has been given some power to act in 
some areas of utility regulation does not 
imply that he may exercise all the power that 
the legislature might have exercised had it 
chosen to act directly. Even though there 
may be a general belief abroad that condi- 
tions have greatly changed since the year 
1907 and that present conditions call for the 
exercise of greater powers, the legislative 
grant cannot be enlarged other than by the 
legislature. It is for this court to determine 
what powers the legislature granted, not 
what the legislature might grant. The issue 
is then whether the Commissioner has the 
power to prescribe a minimum rate for a 
particular description of traffic.” !4 


A companion principle, equally well 
recognized, is that every power “fairly to 
be implied from the language used (in 
the statute or constitutional provision), 
or necessary to enable the commission to 
exercise the powers expressly granted, 
should be accorded.”’!?® Frequently some 
such principle of statutory construction is 
incorporated in the statute itself. In 
Oregon the public utilities commissioner 
“is vested with power and jurisdiction to 
supervise and regulate every public 
utility in this state, and to do all things 
necessary and convenient in the exercise 
of such power and jurisdiction.” And 
by legislative mandate the provisions of 
the railroad act are to be “‘liberally con- 
strued with a view to the public welfare, 
efficient transportation facilities, and 


12317 Or. 65, 75 (1888), cited note 122 supra. 

126 Southern Pacific Co. et al. v. Heltzel and Pacific Inland 
Tariff Bureau, Inc., 201 Or. 1, 24, 268 P. 2d 605, 616 (1954). 

13643 American Jurisprudence, “Public Utilities and Serv- 
ices,” sec. 193. 


substantial justice between shippers and 
passengers and railroads.”’!** 


Cases Relating to Jurisdiction and Powers 
of the Oregon Commission 


Cases Involving Service Matters. State v. 
Corvallis & Eastern Railroad Co.'*7 was an 
action to recover a statutory penalty for 
non-compliance with an order of the 
railroad commission requiring defendant 
to erect a station at Lyons and to main- 
tain a station agent there. The railroad 
company defended on the ground that 
there was no statutory authorization for 
such an order. Itis true, agreed the court 
in substance, that the act of 1907 does 
not specifically empower the commission 
to order the erection of a station or the 
employment of a station agent. But the 
act does require railroads to furnish 
reasonably adequate service, equipment, 
and facilities; and it “expressly grants” 
the commission power to remedy the 
matter when it finds that service is in- 
adequate. From these provisions the 
court concluded that the commission 
‘‘possessed plenary power to order the 
erection of the building” and that “the 
word ‘service,’ as used in the railroad 
commission act, is expansive enough in its 
application to include the engagement 
by the common carrier of a station 
agent.’’!?8 

Southern Pacific Co. v. Railroad Com- 
mission'?® involved an order of the com- 
mission requiring construction of a rail- 
way spur at the town of Edenbower. In 
a suit to have the order set aside, plain- 
tiff’s counsel argued that the commission 


126 Or. Laws 1911, c. 279, sec. 6; O.C.L.A. sec. 112-406; 
O.R.S. 756.040. Or. Laws 1907, c. 53, sec. 59; O.C.L.A. 
sec. 113-165; O.R.S. 760.040. 

12759 Or. 450, 117 Pac. 980 (1911). 

128 59 Or. 450, 467 (1911), cited note 127 supra. References 
are to sections 12 and 28, c. 53, Or. Laws 1907. Section 30, 
not relied upon by the court, also authorizes the commission, 
if it finds service inadequate, to direct one that is adequate. 
These provisions appear in O.C.L.A. as sections 113-103, 
113-140, 113-149 and in O.R.S. as sections 760.015, 
760.510, 760.515, 763.170, 760.520. 

12960 Or. 400, 119 Pac. 727 (1911). 
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had power to issue a service order only 
when it found service to be inadequate 
and that the word “inadequate,” as used 
in the statute, presupposes that some 
service or facility already exists. Accord- 
ing to this interpretation, the statute 
would authorize the commission to order 
an improvement in existing facilities but 
not to order a new service or the con- 
struction of original facilities. The court 
remarked that “this method of reasoning 
proves either too much or too little” and 
held that service might be insufficient be- 
cause a facility had never been con- 
structed. 


Ford v. Oregon Electric Railway Co.'*° and 
First National Bank v. Pacific Telephone and 
Telegraph Co.'*1 did not involve an order 
of the commission, but both cases were 
definitely concerned with the powers of 
the commission in service matters. In 
the Ford case, plaintiff sought to require 
defendant railway to make stops at his 
farm in accordance with a contract 
defendant had entered into prior to the 
Railroad Commission Act of 1907. In 
the First National Bank case, plaintiff 
sought a permanent injunction restrain- 
ing defendant telephone company from 
interfering with an unauthorized con- 
nection between its lines and plaintiffs 
private intercommunicating system. 


In each case the court refused to inter- 
vene, taking the position that the Rail- 
road Commission Act of 1907 and the 
Public Utilities Act of 1911 had placed 
service matters under the control of the 
commission and, until the commission has 
had a chance to act, equity will not step 
in. As the court said in the second of 
these cases, “‘confusion in the matter of 
control would follow if the various Cir- 
cuit Courts of the state were held to have 
original jurisdiction” along with the 





18¢ 60 Or. 278, 117 Pac. 809 (1911). 
181 81 Or. 307, 159 Pac. 561 (1916). 


commission in the regulation of railroads 
and public utilities. '5? 

Southern Pacific Company v. Consolidated 
Freightways, Inc.,'3 involved a 1947 stat- 
ute concerning the regulation of speeds 
of trains within the corporate limits 
of cities of less than 100,000 popula- 
tion. The act provides that the power of 
such regulation is vested exclusively in 
the state and that “upon petition of any 
incorporated city or town or of any rail- 
road or upon his own motion, the public 
utilities commissioner of Oregon shall, on 
behalf of the state, after due investigation 
and hearing, enter an order” fixing 
maximum. speed limits. !*4 


In 1951, before the commissioner had 
entered any order setting maximum 
speeds, a collision occurred within the 
city limits of Salem, a city of less than 
100,000 population, between a freight 
train of the Southern Pacific Company 
and a truck operated by Consolidated 
Freightways, Inc. The railroad com- 
pany sued for damages, and “the prin- 
cipal defense of the truck company’s 
answer rested on a claim that the train 
was moving at an excessive speed, 
contrary to Salem ordinances.” }*5 There 
was a verdict and judgment in favor 
of plaintiff. When the case was appealed 
to the Oregon Supreme Court, that 
court held (1) that the 1947 statute 
repealed, by implication, all municipal 
law on the same subject in cities of less 
than 100,000 population; and (2) that 
the act was not an unconstitutional dele- 
gation of power. By so holding, the court 
in effect decided that the commissioner 
has the power to set maximum speed 
limits within all cities of less than 





182 81 Or. 307, 311 (1916), cited note 131 supra. 

133 203 Or. 657, 281 P. 2d 693 (1955). 

134 Or, Laws 1947, c. 86; O.R.S. 760.050. The act also 
provided for the installation of warning signals and the 
allocation of costs between the railroad and the state, county, 
municipality or other public authority in interest. This 
feature of the act was not involved in the case. 

195 203 Or. 657, 661 (1955), cited note 133 supra. 
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100,000 population. But the court did 
not decide whether the commissioner has 
a duty to set maximum speed limits. The 
nature of the proceeding did not require 
a decision on that matter and the court 
left it open by saying: “If, indeed, the 
commissioner was bound, in the exercise 
of his discretion, to make some regulation 
with respect to the speed of trains as a 
substitute for the regulatory ordinances 
of municipalities which had been re- 
pealed by the act.” In the absence of 
such regulation, “any negligent operation 
by the railroad chargeable to exces- 
sive speed would be responsive to appli- 
cable rules of the common law.’’!#¢ 


Cases Involving Rates and Reparations. 
Portland Railway Light & Power Company 
v. Railroad Commission'*’ grew out of a 
complaint filed with the commission 
by the municipality of Milwaukie al- 
leging unjust discrimination in rates. 
The towns of Milwaukie and Lents were 
on two different interurban lines of the 
same railway company and are about 
equidistant from Portland. The fare be- 
tween Lents and Portland was five cents, 
while that between Milwaukie and Port- 
land was ten cents. The Lents fare in- 
cluded transfer privileges; the Milwaukie 
fare did not. The commission entered an 
order reducing the fare of the Milwaukie- 
Portland run to five cents and requiring 
similar transfer privileges on both runs. 


In seeking to have the order set 
aside, the railway company argued that 
the act of 1907 specifically prohibited 
discrimination against persons but not 
against localities,'** and that the com- 


186 Tbid., 666. 

18756 Or. 468, 105 Pac. 709 (1909); rehearing denied, 
56 Or. 485, 109 Pac. 273 (1910). 

138 Or. Laws 1907, c. 53, sec. 49: “If any railroad shall 
make or give any undue or unreasonable preference or ad- 
vantage to any particular person, firm, or corporation, or 
shall subject any particular person, firm, or corporation, or 
particular description of traffic to any undue or unreason- 
able prejudice or disadvantage in any respect whatsoever, 
such railroad shall be deemed guilty of unjust discrimination, 
which is hereby prohibited and declared unlawful; provided, 


mission was therefore without authority 
to make the order under attack. But the 
court pointed out that one of the purposes 
of the statute was to prevent discrimina- 
tion; that the statute enlarged the 
common-law right by permitting a mu- 
nicipal organization to make complaint of 
unjust discrimination; and that the stat- 
ute expressly declares its provision shall 
be liberally construed. Giving the act of 
1907 “‘the enlarged interpretation which 
is expressly demanded,” the court con- 
cluded that “plenary power to correct 
discrimination as to localities was im- 
pliedly granted by the original act, and 
hence the orders undertaken to be set 
aside are not void for want of juris- 
diction.” '3* Before the case was heard 
on appeal, a statute was passed making 
the provisions of the railroad commission 
law applicable to a locality.4*° The 
appellate court held that the statute did 
not change the prior law but had been 
adopted purely ‘“‘out of an abundance of 
caution, and to remove all doubt in re- 
lation thereto . . . .”14! 

Portland v. Public Service Commission'** 
involved an order of the commission 
allowing the Portland Railway, Light 
and Power Company to increase its 
street railway fare in Portland from five 
cents, the amount authorized by its 
franchise, to six cents. The city brought 
suit to nullify the order, alleging as one of 
the reasons that plaintiff city, not the 
commission, was given jurisdiction in 
such matters by Section 61 of the Public 
this section shall not prohibit any railroad from giving 
necessary ference to livestock and perishable freight over 
other freight.” In 1923 a further provision against personal 
discrimination was added. In its amended form the section 
appears as O.C.L.A. sec. 113-125; O.R.S. 760.175. 

189 56 Or. 468, 477 (1909) cited note 137 supra. 

140 Or. Laws 1909, c. 97, sec. 1; O.C.L.A. sec. 113-126; 
O.R.S. 760.175. 

141 56 Or. 468, 477 (1909), cited note 137 supra. A second 
case by the same title, reported in 57 Or. 126, 105 Pac. 715 
(1909), involved the fare between Portland and the Oak 
Grove district, just beyond Milwaukie. The decree in the 
second case was “based on the conclusion reached in the 


Milwaukie case.” 
142 89 Or. 325, 173 Pac. 1178 (1918). 








Utility Act of 1911.'** Section 61 al- 
lowed every municipality to determine 
by contract, ordinance, or other means 
the quality of service to be provided by 
any public utility operating within the 
municipality and to determine “all other 
terms and conditions not inconsistent 
with this act upon which such public 
utility may be permitted to occupy the 
streets.” Was the fare to be charged one 
of these ‘‘other terms and conditions’’? 
In upholding the order of the com- 
mission, the Oregon Supreme Court said 
in effect that it did not need to pass upon 
this question. If rate regulation was one 
of the powers granted municipalities by 
Section 61, it was a power granted only 
under the terms and conditions outlined 
in the section. One of the conditions was 
that unless a contract or ordinance had 
been approved by the voters or was the 
subject of a pending referendum it could 
be set aside by the commission. Since 
the franchise containing the five-cent 
fare had not been voted upon by the 
people and was not the subject of a 
pending referendum, the commission 
had jurisdiction to determine the reason- 
ableness of the street railway fare. 


Oregon-Washington Railroad & Naviga- 
iton Company et al. v. Corey'44 involved 
freight rates on hay, potatoes, onions, 
grain and grain products carried on 
branch and main lines of several major 
railroads within the state. The circuit 
court issued a temporary injunction 
against the commission’s order but later 
vacated the injunction and dismissed the 
the suit. The supreme court heard the 
appeal in banc and affirmed the decree of 
dismissal. The carriers contended that, 
in instituting the procedure on its own 
motion and in making its order, the com- 


48 Or, Laws 1911, c. 279. As will appear later, the 
section was amended in 1931 in important particulars. As 
amended, the section appears in O.C.L.A. as sec. 112-461; 
O.R.S. 221.420. 

144120 Or. 517, 252 Pac. 955 (1927). 
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mission had been influenced by the 
financial distress of farmers, and that 
it was beyond the powers of the com- 
mission to afford the farmers relief by 
means of reductions in their freight rates. 
But the court, agreeing that the financial 
distress of the farmers might have been 
the chief reason for undertaking the in- 
vestigation, held that there was no show- 
ing that any wrongful motive entered 
into the commission’s determination of 
what were reasonable rates. 


There is not space to review all the 
rate issues involved in the case. A few, 
however, demand some consideration. 
The order set aside certain differentials or 
arbitrary charges which allowed higher 
ton-mile rates for branch-line haul than 
for main-line haul. It was held that the 
commission had authority to abolish the 
differentials if the other rates allowed 
were sufficient to cover the extra cost of 
the branch-line hauls. One of the 
“main contentions of the carriers,” to 
use the court’s language, was that certain 
of the commission-made rates would 
“cause an undue, unjust and unreason- 
able discrimination against interstate 
commerce.” But the court held that a 
slight reduction in intrastate rates which 
caused competing interstate carriers to 
make a similar reduction was not as a 
matter of law unjustly discriminatory. 
Other “principal objections” of the 
carriers were that the order would result 
in through routes and joint rates over 
lines separately-owned and would result 
in joint rates which were less than the 
combination of local rates under which 
the traffic had previously moved. With- 
out citing chapter and verse, the court 
answered these objections by saying 
simply that “the statute confers upon the 
commission the power to do both these 
things.” As to the rates themselves, the 
court pointed out that orders of the com- 
mission are prima facie reasonable and 
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concluded by saying that under the 
statute plaintiffs had “wholly failed to 
prove that a joint rate thus made up .... 
is an unreasonable rate for the services 
rendered, and for that reason the order 
must stand.” 4° 

Oregon-Washington Railroad & Naviga- 
tion Company et al. v. McColloch'** involved 
two orders of the public utilities com- 
missioner, one of which awarded repara- 
tions for overcharges to some fifty-five 
shippers of grain. The Oregon statutes 
provide that whenever the public utili- 
ties commissioner determines that a 
complainant has suffered pecuniary loss 
by reason of having to pay unreasonable 
or unjust rates, the commissioner may 
order the carrier to pay any sum col- 
lected in excess of the reasonable and 
just rate.'47_ The Oregon Supreme Court 
drew a distinction between such repara- 
tions and reparation by way of over- 
charge. An overcharge is a charge made 
“in excess of those based on published 
tariffs or in excess of the maximum rates 
theretofore prescribed by the commis- 
sioner.” 448 Nowhere in the statutes is 
there any language expressly authorizing 
the filing of a complaint to recover an 
overcharge. 

“In one sense,” said the court, ‘an 
overcharge is the result of an unreason- 
able rate, but as used (in the Oregon 
statutes), the word ‘unreasonable’ does 
not have reference to charges based on 
rates in excess of those established.” '*® 
It follows that, although the commis- 
sioner may award reparations to shippers 
damaged by the application of unjust and 
unreasonable rates, he has no power to 
award reparations to shippers complain- 
ing only of overcharges. Nor would 





145 120 Or. 517, 534 (1927), cited note 144 supra. 

446 153 Or. 32, 55 P. 2d 1133 (1936). 

167 Or. Laws 1923, c. 264, sec. 1, as amended by Or. 
Laws 1925, c. 135, sec. 1; O.C.L.A. sec. 113-141; O.R.S. 
760.535. 

148 153 Or. 32, 46 (1936), cited note 146 supra. 

149 Ibid., 48. 


there seem to be any need in such cases 
for having the shipper apply to the com- 
missioner before resorting to the courts. 
Where no administrative action is in- 
volved the courts are fully competent to 
handle the entire matter. 

The case just analyzed was referred 
to at length in McPherson v. Pacific Power 
@& Light Company,'*° decided in 1956. 
As the court pointed out, the earlier case 
was decided under the railroad statutes 
of the state, whereas the instant case in- 
volved the jurisdiction and powers of the 
commissioner under the public utility 
statutes. The utility statutes give the 
commissioner “‘no authority to award any 
reparations”—not even in connection 
with a finding that a rate is unreasonable 
or unjustly discriminatory.!*! 

The court’s discussion of this point was 
by way of dictum. As the court pointed 
out, it had “examined each issue raised 
and argued by counsel.” However, the 
“only question” involved in the case was 
‘“‘whether the schedules filed by the de- 
fendant purporting to authorize the sur- 
charge were filed in accordance with the 
prescribed statutory procedure, and are, 
therefore, lawfully established rates.’’!5? 

Application for authority to levy the 
surcharge had been made by the de- 
fendant company in the fall of 1952. 
Extremely low water conditions caused 
a shortage of hydro-generated energy and 
the defendant had to purchase steam- 
generated energy at a cost greater than 
that at which hydro-generated energy 
could be secured when available. The 
company applied by letter for a directive 
authorizing the application of a 20 per- 
cent surcharge on monthly bills, in 
accordance with exhibits attached to the 
letter, until the excess costs were re- 
covered. Four days later the commis- 





160 62 Or. Advance Sheets 823, 296 P. 2d 932 (1956). 

16162 Or. Advance Sheets 823, 837 (1956), cited note 
150 supra. 

182 [bid., 841-842. 








sioner wrote the company a letter ap- 
proving the surcharge. The emergency 
rates continued in effect until May 1, 
1953, when they were discontinued on 
order of the commissioner. In the fall 
of 1951 similar low water conditions had 
resulted in an order authorizing the 
same company to levy a surcharge. A 
hearing had preceded that order; none 
preceded the 1952 order. Plaintiff, on 
behalf of himself and 50,000 other cus- 
tomers of defendant company, contested 
the legality of the 1952 surcharge. One 
of plaintiffs contentions was_ that 
‘“‘neither tariffs nor orders may be filed or 
issued in letter form.’!*? The court 
found no justification for this view in 
the Oregon statutes. 


On the principal point of whether an 
emergency rate order may be issued 
without a hearing, the court quoted at 
length from City of La Crosse v. Railroad 
Commission,'*4 in which the Supreme 
Court of Wisconsin construed a Wis- 
consin statute which was almost identical 
with the Oregon statute. The Wisconsin 
court said that it was “manifest” that 
the powers conferred upon the com- 
mission to set temporary rates differed 
from those conferred in connection with 
permanent rates. 


“The statute (authorizing temporary rates) 
calls for summary action by the commission 
to meet the unusual conditions . . . .created 
by unforeseen . . . . circumstances which 
threaten to injure the utility business or in- 
terests of the public connected therewith. The 
provisions do not require that the commission, 
in determining whether or not such an 
emergency exists, shall undertake such an 
inquest as is required of it in order to estab- 
lish permanent reasonable rates and ade- 
quate service of utilities.”!** 


18362 Or. Advance Sheets 823, 843 (1956), cited note 
150 supra. 

164172 Wis. 233, 178 N.W. 867 (1920). 

166172 Wis. 233, 236 (1920), cited note 154 supra. The 
Oregon statute contains some of the same language appear- 
ing in the first sentence of the quotation above: Or. Laws 
1911, c. 279, sec. 71; O.C.L.A. sec. 112-471; O.R.S. 757.235. 
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The Oregon court likewise thought that 
there had been no legislative intention to 
require “the Commissioner to hold a 
hearing before ordering an emergency 
adjustment.”!56 The court was con- 
firmed in its belief by the fact that ‘an 
amendment to the temporary rate statute, 
enacted shortly after the surcharge order 
had been issued, for the first time pro- 
vides for a hearing. The amendment 
provides that no rate adjustment under 
the provisions of the temporary | rate 
statute shall become effective for 30 days 
“unless, within that time, the Commis- 
sioner, either on his own initiative or at 
the written request of any interested 
party, announces a hearing to determine 
the propriety and reasonablemess of such 
rate.”?157 

The amendment is an innovation in 
utility regulation. It “‘was designed,” 
thought the Oregon court, “‘to increase 
the protection of the consumer public 
and to restrict the power of the Com- 
missioner.” '5* That it restricts the 
power of the commissioner seems clear. 
Whether it gives proper protection to the 
consuming public and to the utilities is 
an economic rather than a legal question. 

From the point of view of statutory con- 
struction, Union Pacific Railroad Co. et al. 
v. Bean'*® is of more than ordinary 
interest. Plaintiff carrier had filed with 
the public utilities commissioner a sup- 
plementary tariff reducing the original 
tariff on intrastate shipments of petro- 
leum and petroleum products. About 
ten days thereafter the commissioner 
issued an order suspending the proposed 
rates. Suit was instituted for a declara- 
tory judgment as to the authority of the 
commissioner to suspend a proposed re- 
duction in rates while an investigation of 

16662 Or. Advance Sheets 823, 848 (1956), cited note 
150 supra. 

161 O.R.S. 757.235. 

15862 Or. Advance Sheets 823, 848 (1956), cited note 


150 supra. 
169 167 Or. 535, 119 P. 2d 575 (1941). 
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the reasonableness of such rates was 
pending. The prayer asked for a decree 
setting aside the order and enjoining its 
enforcement. The railroad commission 
act contained no authority to suspend a 
proposed rate. But in 1913 an act was 
passed giving the commission authority 
to suspend rates whenever a railroad files 
with the commission any schedule “‘stat- 
ing or establishing a new intrastate in- 
dividual or joint rate, fare, charge, 
practice, regulation or classification, or 
increasing an existing . . . . rate, fare, 
or charge, or changing or altering any 
existing individual or joint practice, 
regulation or classification, . . . .”16° 

The court pointed out that a rate 
suspension was authorized when the 
schedule filed with the commission 
(1) established a new rate, or (2) in- 
creased an existing rate, or (3) changed 
an existing regulation or classification. 
If (1) were interpreted as including a 
change of existing rates and practices, 
then (2) and (3) would be mere surplus- 
age , and this interpretation would violate 
the Oregon rule of statutory construction 
that nothing should be inserted that has 
been omitted from a statute and nothing 
omitted that has been inserted.‘ It 
follows that a rate reduction is not in- 
cluded in the statutory phrase “‘establish- 
ing a new rate.” 


The supreme court also referred to the 
common-law maxim of “expressio unius 
est exclusio alterius” as an aid to deter- 
mining the meaning of the Oregon 
statute. The statute speaks of establish- 
ing new rates and of increasing existing 
rates but not of reducing rates. Applying 
this maxim, the court concluded that 
the specific mention of an increase of ex- 
isting rates must be construed as ex- 





160 Or. Laws 1913, c. 59, sec. 1; O.C.L.A. sec. 113-116; 
O.R.S. 760-130. 

161 Or. Laws 1862; O.C.L.A. sec. 2-216; O.R.S. 174.010. 
The court cited Astoria v. Kozer, 124 Or. 261, 264 Pac. 445 
(1928). 


cluding a reduction of such rates.” !** 

Closely related to the case just reviewed 
is the recent case of Southern Pacific Co. 
et al. v. Heltzel and Pacific Inland Tariff 
Bureau, Inc.1** Two railroad companies 
had filed tariffs lowering the rates for the 
transportation of petroleum by rail be- 
tween certain points in the state. The 
Pacific Inland Tariff Bureau, Inc., an 
association composed of more than 400 
motor carriers many of which hauled 
petroleum, instituted a proceeding before 
the commissioner of public utilities. In 
this proceeding it was charged that the 
lowered rates were unjust, unreasonably 
low, and not compensatory, and that 
they “‘caused and will continue to cause 
substantial and undue loss of revenue to 
complainant’s members and to other rail 
carriers.” Thereupon the two railroad 
companies filed in the Circuit Court for 
Marion County a petition for a writ of 
prohibition. The petition prayed that a 
writ be issued, directed to the com- 
missioner, prohibiting him from conduct- 
ing a hearing into the reasonableness of 
the rates provided for in the new tariff. 
The circuit court dismissed the petition. 
On appeal, the supreme court in an in 
banc decision, reversed the order of 
dismissal. 

After holding the ancient common 
law writ of prohibition, although not 
expressly provided for by statute, was 
a part of the judicial machinery of the 
state and that it was an appropriate 
remedy in the present situation, the 
supreme court turned “to the other 
phase of the case; that is, to the question 
as to whether or not the Commissioner 
has the power to compel a railroad, 
against its will, to charge a larger sum 
than that entered in a tariff which it 
employed.” 

The court pointed out that the com- 
missioner had only such power as had 


168 167 Or. 535, 548 (1941), cited note 159 supra. 
163 201 Or. 1, 268 P. 2d 605 (1954). 











30 LAND ECONOMICS 


been given him by statute; that no 
statute specifically gave the power to set 
minimum rates or to increase rates; and 
that the prohibition of “unreasonable” 
rates'*4 was to be construed solely as 
prohibiting carriers from charging rates 
unreasonably high. Standing alone, the 
section of the 1907 act giving the com- 
missioner power to set “reasonable” 
rates'*® might be interpreted as includ- 
ing the power to increase rates so as to 
make them reasonable. But such an in- 
terpretation was held to be untenable in 
the light of the evils legislated against in 
1907 and the subsequent refusals of the 
legislature to enact a statute giving the 
commissioner the right to set minimum 
rates.'°6 The court recognized that 
“there may be a general belief abroad 
that conditions have greatly changed 
since 1907 and that present day condi- 
tions call for the exercise of greater 
powers.” But if such greater powers are 
to be given, they will have to be given 
by the legislature and not by “‘judicial 
construction.” !*7 It was held accord- 
ingly, that “‘while a carrier cannot be 
forced to haul at a noncompensatory 
rate, it may do so if it wishes.” The 
commissioner has no power “‘to prescribe 
minimum rates nor to order a railroad, 
against its will, to increase a tariff which 
it has filed.”?** 

Cases Involving Home Rule Amendments. 
In 1906 the voters of Oregon added to 
their state constitution the two so-called 
“home rule amendments.” Article XI, 
Section 2, granted to the legal voters of 
every city and town the power to enact a 

1 Or. Laws 1907, c. 53, sec. 12; O.C.L.A. sec. 113-103; 
O.R.S. 760.015. The prohibition of unreasonable rates has 
been deleted from this section in O.R.S., leaving the in- 
junction that rates must be reasonable. 

166 Or. Laws 1907, c. 53, sec. 28; O.C.L.A. sec. 113-140; 
O.R.S. 760.520. 

166201 Or. 1, 32-34 (1954), cited note 163 supra, The 
court pointed out that bills to give the commissioner power 
to set minimum rates had been introduced in the 1941 and 
the 1953 legislative assemblies. 


167 Ibid., 24, 39. 
168 [bid., 42, 44. 


municipal charter and to amend it; and 
it prohibited the legislative assembly from 
enacting, amending, or repealing munic- 
ipal charters. Article IV, Section 1a, 
reserved the initiative and referendum 
powers to the voters of every municipal- 
ity ‘‘as to all local, special and municipal 
legislation of every character.” The 
amendments “were innovations at the 
time of their adoption and their newness 
made it difficult to understand their full 
scope and meaning; ... .”!®* At the 
very outset there developed ‘“‘two lines of 
decisions entirely inconsistent with each 
other.”’!7° 

One of these lines of decisions began 
with Churchill v. Grants Pass.'™ The 
proceeding involved a suit for an injunc- 
tion to restrain defendant city from carry- 
ing into effect certain charter amend- 
ments authorizing the issue and sale of 
bonds for the construction of a railway. 
The amendments had been adopted 
pursuant to a 1913 statute authorizing 
incorporated cities and towns to build 
“railways for transportation of freight 
and passengers within and without their 
corporate limits.”!72_ The holding of the 
case was merely that a state may build a 
railroad and “‘what a state may do in 
this respect, it may lawfully delegate to 
any of its municipal corporations; .. . .”17° 
The case is known more for its dictum 
than for its holding. Referring to the 
home rule amendments, Chief Justice 
McBride said: ‘“This delegation of rights 
as to local self-government does not alter 
the relation of municipal corporations to 
the state, but leaves them, as they were 
before, mere agencies of the state, which 
may by general laws control all its munici- 

169 Rose v. Portland, 82 Or. 541, 574, 162 Pac. 498 (1917). 

110 Burton v. Gibbons, 148 Or. 370, 374, 36 P. 2d 786 (1934). 
The quotation is a slight overstatement. The lines of de- 
cisions were in agreement that the two amendments should 
be construed in relation to each other. 

17170 Or. 283, 141 Pac. 164 (1914). 

173 Or. Laws 1913, c. 283, sec. 1; O.C.L.A. sec. 114-101; 


O.R.S. 225.020. 
17870 Or. 283, 288 (1914), cited note 171 supra. 
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palities even to the extent of amending 
their charters.”? 174 

The opposite doctrine is “‘perhaps best 
exemplified” in Kalich v. Knapp,'7® in- 
volving the constitutionality of a statute 
prescribing certain rates of speed for 
motor vehicles and prohibiting local 
authorities from prescribing slower speed 
limits.!76 The city of Portland had pre- 
viously adopted ordinances setting speed 
rates which were lower than those pro- 
vided in the statute. The Oregon court 
said there was but one problem involved 
and that was: “‘Can the legislature enact 
a statute, general in its application, 
calculated to repeal certain ordinances 
pursuant to the power granted to the city 
in its charter?”” The court answered the 
question in the negative on the basis 
that “‘the people of the state meant 
literally what they said... .” In the 
home rule amendments they “purposed 
to curtail the power of the legislature in 
all matters of legislation pertaining to the 
creation of a municipal charter, its 
amendment or nullification.” !77 

These conflicting views left unsettled a 
problem with which this part of the study 
is concerned. If, pursuant to charter 
provisions, a city by ordinance or contract 
determines the service standards or 
charges or both of a privately-owned 
utility operating within the boundaries of 
the city, is the state commission without 
jurisdiction to regulate? Before that 
issue was raised in the courts, the Public 
Utilities Act of 1911 had been passed. 
Section 61 of the act gave to every city 
the power to determine by contract or 
prescribe by ordinance the quality and 





114 Ibid. Emphasis added. 

178 73 Or. 558, 142 Pac. 594 (1914); sustained in rehearing 
73 Or. 570, 145 Pac. 22. The quoted words are from an 
article by John P. Ronchetto and Wayne Woodmansee, 
— Rule in Oregon,” Oregon Law Review, April 1939, 
p. 218. 

176Or, Laws 1911, c. 174, sec. 25; repealed Or. Laws 
1921, c. 371. 

17773 Or. 558, 565 (1914), cited note 175 supra. Emphasis 
added. 


character of service to be rendered by any 
public utility operating within such city. 
This grant of power left open the rate 
aspect of the problem. 


The first court to pass upon the rate 
aspect was the Federal District Court for 
the District of Oregon. In Portland 
Railway, Light & Power Co. v. City of 
Portland,'7* the plaintiff company sought 
to restrain the enforcement of a city 
ordinance requiring it to sell tickets at 
less than the five-cent fare authorized in 
its franchise. After considering certain 
preliminary matters, Justice Robert S. 
Bean turned to “‘the remaining question, 
and a vital one”—the validity of the 
charter provision undertaking to vest the 
city with power to fix rates. 


“Now, the right to regulate rates of public 
service corporations is a governmental power 
vested in the state in its sovereign capacity. 
It may be exercised by the state directly or 
through a commission appointed by it, or it 
may delegate such power to a municipality. 
But I do not understand that a municipality 
may assume to itself such power without the 
consent of the state where there is a general 
law on the subject emanating from the entire 
state. It is true that under the Oregon system 
the legal voters of every city or town are 
given power to enact and amend their munici- 
pal charter . . . . But this does not author- 
ize the people of a city to amend its charter so 
as to confer upon the municipality powers 
beyond what are purely municipal or in- 
consistent with a general law of the state 
constitutionally enacted (citing several Ore- 
gon cases) .... If the amendment is valid 
and takes the public utilities within the city 
of Portland out of the operation of the 
Public Utility Act and the jurisdiction of the 
commission created by it, then every 
municipality in the state may amend its 
charter with like effect, and the Public 
Utility Act will become a useless and emas- 
culated piece of legislation, the will of the 
entire people as expressed therein be practi- 
cally ignored, and the people of a part of the 
state become greater than the whole.”!7® 


178 210 Fed. 667 (1914). 
179 Ibid., 672. 
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A preliminary injunction restraining en- 
forcement of the city ordinance requiring 
the street railway company to sell six 
tickets for 25 cents was thereupon issued. 

Two years later the same question was 
raised by the city of Woodburn in a 
telephone rate case: Woodburn v. Public 
Service Commission.1*° There the Oregon 
Supreme Court said: ‘““The ultimate ques- 
tion is whether the Public Service Com- 
mission was lawfully empowered to 
specify rates different from those fixed by 
the franchise.” The court, in an in banc 
decision, held that the commission was 
so empowered. 


“While the Constitution grants to a city 
the right to enact and amend its charter and 
simultaneously prohibits the legislative as- 
sembly from enacting, amending or repeal- 
ing any charter for any city, nevertheless 
P . the authority of the cities is not ex- 
tended ‘over subjects that are not properly 
municipal and germane to the purposes for 
which municipal corporations are formed. 

> 


“The right to regulate rates is a matter of 
general concern, and does not pertain solely 
to local municipal affairs.””'** 


The doctrine of the Woodburn case 
was reaffirmed in Portland v. Public 
Service Commission'®? and in Hillsboro v. 
Public Service Commission.'** The Portland 
case involved an order authorizing a 
street railway to increase its fare from five 
cents, the amount specified in _ its 
franchise, to six cents. The Hillsboro 
case involved an order allowing a water 
company to make a monthly fire hydrant 
charge of $3.50, although its franchise 
required the free installation and servic- 
ing of hydrants. Both orders were up- 
held by the supreme court. In the 
Portland street railway case the court 


180 82 Or. 114, 161 Pac. 391 (1916). 

181 82 Or. 114, 124-125 (1916), cited note 180 supra. The 
court was quoting from Branch v. Albee, 71 Or. 188, 205, 
142 Pac. 598 (1914). 

182 89 Ov, 325, 173 Pac. 1178 (1918). 

188397 Or. 320, 187 Pac. 617 (1920); rehearing denied, 
97 Or. 332, 192 Pac. 390. 


said that the regulation of rates “is 
peculiarly a prerogative of the state 


itself’ and that the home rule amend- 


ments “were never intended as permis- 
sion to cities and towns to arrogate to 
themselves powers otherwise primarily 
resident in the state.” The only powers 
cities could assume in their charters were 
those “referable to ‘local, special and 
municipal legislation,’ ” and rate making 
was not so referable.'** In the: fire 
hydrant case the court said that it has 
been “conclusively determined” by the 
Woodburn case that “whenever a city 
enters into a franchise agreement with a 
public utility involving rates for -service, 
the law reads into such a contract a 
stipulation by the city, that the state may 
at any time exercise its police power and 
challenge such rates.”!** It is submitted 
that the fiction of a “‘stipulation”’ is un- 
necessary and undesirable. The right of 
a state to regulate utility rates is not con- 
tractual in origin: it is a right resident in 
the state’s sovereignty. Police power is 
not consensual; it is compulsive.!*® 


So the matter stood until the legislature 
by the act of 1931187 struck a compro- 
mise between the prevailing system of 
complete power of rate regulation in the 
commission and the desires of certain 
cities to regulate the rates of utilities 
operating within their borders. This act 
gave each city and town the power to 
propose by ordinance, contract, or other- 
wise, a schedule of rates to be charged by 
each utility operating within its borders. 
No such schedule of rates is to be fixed for 
a longer period than five years. A copy 


18489 Or. 325, 335 (1918), cited note 182 supra. 

186 97 Or. 320, 331 (1920), cited note 183 supra. 

186 An earlier passage in the Woodburn case stressed the 
compulsive aspect of police power. The compulsive and 
the stipulatory explanations of police power seem inconsistent 
with each other. 

187 Or. Laws 1931, c. 103, sec. 8; O.C.L.A. sec. 112-461; 
O.R.S. 221.420. Chapter 103 is the act which abolished 
the public service commission and created the office of public 
utilities commissioner. Section 8 amended Section 61 of the 
Public Utility Act of 1911. 
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of the proposal is to be filed with the com- 
missioner of public utilities, and he has 
ninety days within which to examine it. 
If he does not file objections within the 
designated period, the proposed contract 
or ordinance goes into effect. 


If the commissioner is of the opinion 
that in any respect the provisions of the 
proposed contract, ordinance, or other 
municipal law or resolution, are not in 
the public interest, he may prevent the 
proposal from going into effect by filing 
his objections thereto within the stated 
period. But the voters of the city or 
town may thereupon ratify the contract 
or ordinance; and, if they do so, the 
commissioner has “‘no power or juris- 
diction to interfere with, modify or 
change the same during the period 
fixed ....” Thus the commissioner 
has full power to regulate rates when 
(1) a city does not seek to fix rates in 
the first instance; (2) the city does seek 
to determine rates but the commissioner 
vetoes, so to speak, the contract or 
ordinance incorporating the proposed 
rates, and the voters of the city fail to 
override his action. If a city, by follow- 
ing the statutory procedure, does fix 
utility rates for a designated period, then 
upon the expiration of that period, the 
commissioner is again vested with the 
power to regulate rates unless and until 
a new schedule of rates is fixed by con- 
tract or ordinance in the manner pro- 
vided by the statute. 


Case Involving Municipally-Owned or 
-Operated Public Utilities. All the cases 
thus far considered involved the juris- 
diction and powers of the commission 
or commissioner to regulate privately- 
owned public utilities. The problem 
now to be considered is: Does the com- 
missioner have jurisdiction to regulate 
publicly-owned and/or -operated utili- 
ties? 


In some of the states, the commission 
has jurisdiction over all utilities, includ- 
ing those publicly-owned and -operated. 
In other states, municipally-owned and 
-operated utilities are expressly excluded 
from the jurisdiction of the commis- 
sion.18§ In Oregon the public utility act 
provides that no plant owned “or” 
operated by a municipality is to be 
deemed a public utility under the pro- 
visions of the act.18® 

The problem involved in Gates v. 
Public Service Commission'®® was the in- 
terpretation of the language in the 
Oregon statute. The city of Dallas 
owned a water plant which it leased to 
plaintiff to operate in accordance with 
certain contract terms, one of which was 
the charges to be made for water use. 
During the lease period the city applied 
to the commission for a reduction in 
rates. The commission ordered a re- 
duction but the state supreme court held 
that the commission was without juris- 
diction to make such order. The com- 
mission petitioned for rehearing and re- 
hearing was granted. 

It is a widely accepted principle of 
statutory construction that “and” may 
be changed to “‘or’ and vice versa, and 
that courts will make such conversion 
when necessary to effectuate the intention 
of the legislature.'®' Counsel for the city 
of Dallas had said in his brief: “I feel 
confident that the character of ownership 
intended by the legislature... . was 
such ownership as carried with it the 
operation of the plant... .” But the 
court, in its opinion in the rehearing, 
answered: 


“Such is not the natural import of the 
language used, which makes the exception 


188See 43 American Jurisprudence, “Public Utilities and 
Services,” sec. 195. 

189 Or. Laws 1911, c. 279, sec. 1; O.C.L.A. sec. 112-401; 
O.R.S. 757.005. 

19086 Or. 442, 167 Pac. 791 (1917); modified on rehear- 
ing, 86 Or. 454, 168 Pac. 939. 

19150 American Jurisprudence, “Statutes,” sec. 284. 
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depend upon one or the other of two con- 
tingencies: (1) where the city owns a water 
system, and (2) where it operates a water 
system owned by someone else. Construction 
is, as a usual thing, only resorted to where the 
statute is ambiguous. Here it is clear. If it 
had been the intention of the legislature to 
include within the operation of the Public 
Utilities Act all utilities owned by a city but 
operated by lessees, it could easily have said 
so at the expense of one line of print. . . . .”!% 


Stating that any other view “would be to 
amend the statute by the baldest judicial 
legislation,” the court decreed that the 
order of the commission be set aside. 

Utilities owned or operated by a 
municipality are not, therefore, under the 
jurisdiction of the commissioner of public 
utilities. Since this case was decided, 
some degree of public control over 
municipally-owned and -operated electric 
utilities has been achieved. In 1931 there 
was enacted a statute, the first section of 
which reads: “It shall be the duty of 
every city or incorporated town in this 
state which owns and operates or may 
hereafter own and operate an electric 
light and power system or which dis- 
tributes or may hereafter distribute 
electric energy for hire, to charge such 
rates therefor as shall meet the require- 
ments of this act.” The rate require- 
ments are set out in Section 3 of the 
Act.!93 

Cases Involving Manner of Performance of 
Statutory Duties. This part of the study 
has so far been concerned with the scope 
of the commission’s jurisdiction. If, in 
any case, it be granted or found that the 
commission has jurisdiction, a further 
problem may arise: Has the commission 
exercised its powers according to the 
terms of the statute granting them? Two 
cases, one decided by a federal district 
court and the other by the Oregon 
Supreme Court, will be considered. 

19386 Or. 454, 457-458, (1917), the rehearing cited in 
note 190 supra. 


193 Or. Laws 1931, c. 58, secs. 1 and 3; O.C.L.A. secs. 
114-111 and 114-113; O.R.S. 225.210 and 225.230. 


The statute involved in Northern Pacific 
Railway Co. v. Public Service Commission of 
Oregon'** prohibits the construction of a 
highway across the track of a railroad 
without permission of the commission, 
and provides that, if such permission is 
granted, the commission shall, “‘after a 
hearing,”” set the terms and conditions 
upon which the crossing shall be made. 

The county of Umatilla, without first 
obtaining permission from the commis- 
sion, began the relocation of a public 
highway. When the construction work 
was nearing completion the county filed a 
petition with the commission for an 
order requiring the Northern Pacific 
Railway to pay a portion of the expense 
of eliminating the grade crossings. The 
commission, over the railway’s objection, 
called a hearing and thereafter ordered 
the company to pay a designated portion 
of the cost. The company brought suit 
to enjoin the enforcement of the order. 
In holding for the plaintiff the court 
pointed out that a commission is a crea- 
ture of the statute, and in exercising its 
powers, must carefully follow the pro- 
cedure outlined in the statute. That 
procedure, in the instant case, requires a 
hearing before construction is authorized. 
A hearing held thereafter, even though 
it precedes the order of apportionment of 
costs, does not meet the statutory re- 
quirements. '*® 


So much of the case of Pacific Telephone 
and Telegraph Co. v. Flagg'** as dealt with 
the review function of the court was 


19¢ 47 Fed. 2d 778 (1930). 

196 An interesting case involving the same statutory pro- 
vision is Butcher et al. v. Flagg, 185 Or. 471 (1949), reviewed 
in Part II and cited in note 108. As there pointed out, the 
court held that a highway across the track of a railroad at 
grade “‘is a legislative or administrative question,” which 
the court will not review unless plaintiff shows by “ ‘clear 
and satisfactory evidence’ that the order of the Commissioner 
is not supported by substantial evidence, or that such order 
is unlawful or unreasonable, or that the Commissioner 
erred in the application of the rules of law to the matter 
under consideration” (pp. 475, 485). In the Northern 
Pacific Railway Company case above, the commissioner 
did err in the application of the law. 

196 189 Or. 370, 220 P. 2d 522 (1950). 
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considered in Part II of this study. Now 
to be considered is that portion of 
the majority opinion concerning the 
manner in which the commissioner 
carried out his regulatory powers over the 
utility’s budget. The budget item in 
question was one of $363,000 which the 
Pacific Telephone and Telegraph Com- 
pany proposed to pay to its affiliate, the 
American Telephone and Telegraph 
Company, for various services to be 
rendered under the terms of a license 
contract. The contract called for annual 
payments in the amount of one percent 
of gross revenues. An Oregon statute!®’ 
gives the commissioner of public utilities 
“the right and power of regulation, 
restriction and control over the budgets 
of expenditures of public utilities,” as to 
all items listed, one of which is payments 
to any corporation having an affiliated 
interest in an Oregon utility. The com- 
missioner is to examine all such expendi- 
tures to determine whether they “are 
fair and reasonable and not contrary to 
public interest.” The commissioner 
made a finding that it was contrary to 
the public interest to permit the Pacific 
company to continue making percentage- 
of-gross-revenue payments to the Ameri- 
can company. 

Thus the commissioner’s objection did 
not apply to the purpose for which the 
proposed expenditure was to be made, 
nor to the amount of the expenditure, 
but to the manner by which that amount 
was ascertained. In the words of the 
majority opinion: 

“To sustain the commissioner’s orders we 
would have to say that the legislature has 
empowered him to disallow proposed ex- 
penditures, notwithstanding they are shown 
to be for necessary services and reasonable in 
amount, because he disapproves, not the 


‘expenditures,’ but the method by which the 
services are contracted for.” 19% 
197 Or. Laws 1933, c. 441, sec. 1; O.C.L.A. sec. 112-481; 


O.R.S. 757.105, 757.107, 757.110. 
198 189 Or. 370, 391 (1950), cited note 196 supra. 


The court pointed out that although it 
held the commissioner’s findings and 
orders did not meet statutory require- 
ments, the decision left the commissioner 
“entirely free” to determine whether the 
proposed expenditures met the test of 
the budget statute as interpreted by the 
court.!9° 


IV. Judicial Review of Valuations 

and Rate Orders 

When service problems come before 
the courts the issue is usually one of juris- 
diction or statutory authority. However, 
comparatively few service matters get 
into the courts. Such matters are usually 
adjusted on an informal basis and require 
no hearings or commission orders. 

Rate determinations, on the other 
hand, require hearings, findings of fact, 
and orders. Much of the litigation in- 
volving commission action is concerned 
with rate matters. “The procedure 
generally pursued in suits. . . . brought 
for the purpose of testing the validity of 
rate orders entered by public regulatory 
bodies”’?°° follows certain well-recognized 
steps: (1)The fair value of the property 
used and useful for service within the 
state must be ascertained. This is ‘“‘the 
valuation problem,” or the problem of 
the rate base. (2) The rate of return on 
this base must next be calculated. The 
procedure is to divide the net revenue 
(that is, gross revenue minus allowable 
expenses, including depreciation) by the 
rate base. (3) The court must decide 
whether the rate of return so calculated 
is, in a constitutional sense, reasonable 
or not reasonable. The Oregon cases 
involved problems in connection with 
all three steps. 

The decisions of the Oregon Supreme 
Court relating to the first and third steps 
have of necessity been greatly influenced 


199 Ibid., 396. 


200 Language used by the Oregon Supreme Court in 
Pacific Tel. @ Tel. Co. v. Wallace, 158 Or. 210, 277, 75 P. 2d 
942 (1938). 
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by the decisions of the United States 
Supreme Court, because rates must 
conform not only to the requirements of 
the state constitution and statutes*®! but 
also to the requirements of the federal 
constitution. 

The United States Supreme Court 
case which has had the greatest impact 
on the commission and the courts in 
Oregon, as elsewhere, is Smyth v. Ames.?°? 
In this case the court held that a public 
carrier is entitled to earn a “fair return” 
on “the fair value of the property being 
used by it for the convenience of the 
public.” 


“And in order to ascertain that value, the 
original cost of construction, the amount ex- 
pended in public improvements, the amount 
and market value of its bonds and stock, the 
present as compared with the original cost 
of construction, the probable earning capac- 
ity of the property under particular rates 
prescribed by statute, and the sum required 
to meet operating expenses, are all matters for 
consideration, and are to be given such weight 
as may be just and right in each case. We do 
not say that there may not be other matters to 
be regarded in estimating the value of the 


property.’’?% 

The doctrine of the fair-return-on-the- 
fair-value-of-property developed in this 
and a series of subsequent United States 
Supreme Court cases dominated the Ore- 
gon as well as the whole American utility 
scene for the next half century until the 
Hope Natural Gas Company case intro- 
duced a new emphasis in 1944. 


Oregon Cases Decided under the Influence 
of the Smyth v. Ames Doctrine 


The plaintiff in the case of Hammond 
Lumber Co. v. Public Service Commission? 


201 In Oregon, the statute requires rates that are “just 
and reasonable” and not “unjustly discriminatory.” See 
O.C.L.A. sections 113-116, 113-124 (railroads) and 112-407, 
112-463 (public utilities); O.R.S. 760.130, 760.170 and 
757.020, 757.310, 757.315. 

202 169 U.S. 466 (1898). 

203 Ibid., 546-547. 

20696 Or. 595, 189 Pac. 639 (1920). This case and all 
other Oregon cases involving valuation and rate issues have 
previously been considered in connection with other issues. 


owned a large tract of timber in Colum- 
bia County in a region served by the 
Columbia and Nehalem River Railroad 
Company. Dissatisfied with an order of 
the commission fixing rates on logs 
hauled by the railroad, the lumber 
company instituted suit against the com- 
mission to have the order set aside. Both 
the circuit and supreme courts upheld 
the order. “The principal grievance 
voiced by the plaintiffs,” according to 
the upper court, “‘is that the commission 
considered as one of the elements, in 
making up rates which the Railroad 
Company was entitled to charge, the 
amortization of the reasonable value of 
the plant of the company.” ‘A shipper,” 
argued plaintiffs, ‘‘should not be com- 
pelled to buy the company’s railroad.”’?5 
But the court pointed out that the rail- 
road in this case was largely a logging 
railroad and, when some two billion feet 
of timber had been logged out, there 
would be no more traffic and the railroad 
would have only scrap value. It is well 
settled that rates are to cover deprecia- 
tion in the case of permanent operations: 


“The precept is equally applicable to a road 
the activity of which is circumscribed by the 
fact that freight available for it will be ex- 
hausted in the near future. The principle is 
the same, and the two cases differ only in the 
degree and rapidity of depreciation.”’?°* 


Objection had also been raised to the 
allowance of interest on the investment. 
But the court held that it was proper to 
allow a reasonable rate of interest from 
the beginning of the enterprise: 


“The bench-mark to which the rates are 
referable is the reasonable value of the plant, 
which includes all the elements of fair and 
reasonable expense in establishing it, quali- 
fied, of course, by the depreciation which has 
already occurred.”?°7 


The final argument for not disturbing 


206 96 Or. 595, 604-605 (1920), cited note 204 supra. 
206 Ibid., 606. 
207 [bid., 608. 
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the commission’s order was given in 
these words: 


“Moreover, in the very nature of things, the 
[factors] involved in an inquiry of this kind are 
so many and so variable that it is impossible 
to fix rates that will be mathematically 
correct or exactly applicable to all the new 
conditions that may arise even in the im- 
mediate future. In practice, it is reasonable 
and just in most instances to give the rates in 
question a fair trial under actual operation. 
(Citations.) Besides all this, the establish- 
ment of a given rate sheet is not absolutely 
final and conclusive for all time; for new 
conditions may arise tomorrow which will 
make unreasonable, one way or the other, a 
rate which today is just and fair. The whole 
matter is continually under the scrutiny of 
the commission, in the exercise of a flexible 
administrative authority, and can be re- 
opened at any time, . . . .”?°8 


A similar view was taken in Oregon- 
Washington Railroad G Navigation Com- 
pany et al. v. Corey.2°® There the com- 
mission-determined rates had been put 
into effect but for so brief a period that 
the court held it was “‘impossible to say 
to what extent, if at all,’ the earnings of 
the carriers had been decreased by virtue 
of the rate reductions.?!° Some stimula- 
tion in traffic may have occurred; but 
whether the increased traffic was suffi- 
cient or not to compensate for the 
decrease in rates was not disclosed by the 
record. ‘The record did disclose, how- 
ever, that none of the plaintiff carriers 
had earned a fair return on their Oregon 
operations for the year 1922 and that 
some of the carriers had not earned ade- 
quate rates during other years. Under 
these circumstances, argued plaintiffs, 
any reduction in rates, however slight, 
would amount to confiscation. But the 





208 Jbid., 609-610. 

30° 120 Or. 517, 252 Pac. 955 (1927). 

310 120 Or. 517, 535 (1927), cited note 209 supra. As the 
briefs show, the complaint was filed, February 8, 1924; 
temporary injunction was issued, February 9, 1924; tem- 
porary injunction was dissolved, July 14, 1925. The case 
was argued before the Oregon Supreme Court on April 16, 
1926 and decided by that court on February 1, 1927. 


court pointed out that 1922 was “not a 
good year for railway carriers” and since 
that time there had been “‘some improve- 
ment in the railway business.” If subse- 
quent experience proved that the com- 
mission-established rates were “found to 
be inadequate for the services rendered, 
it will become the duty of the Com- 
mission, upon proper showing, to make 
such changes in the rate as the exigencies 
of the case may require.” The court 
concluded by saying: ‘‘We ourselves have 
no such power.”’?!! 

Valley & Siletz Railroad Co. v. Thomas,?'? 
like the Hammond Lumber Company 
case considered above, involved rates on 
logs. In the Hammond case, the lumber 
company had challenged the rate order 
as being too high. In the Valley and 
Siletz Railroad case, that railroad chal- 
lenged a joint-line haul rate of $20 per 
carload on logs moving over its line and 
a branch line of the Southern Pacific 
Company as being so low as to amount to 
confiscation. The Southern Pacific Com- 
pany had been named as a defendant in 
the proceedings before the commissioner 
but did not appear as a party in the 
court proceedings. The Circuit Court 
for Marion County upheld the order. 
The Supreme Court of Oregon in an 
in banc decision, with one judge dissent- 
ing, affirmed the decree. A substantial 
portion of the majority’s 33-page opinion 
and of the minority’s 81-page opinion 
was devoted to the issue of confiscation. 

The majority opinion was careful to 
point out that only the effect of the rate 
order on the earnings of the Valley and 
Siletz Railroad was before the court: 


“The Southern Pacific Company has not 
questioned the order of the commissioner, 
and therefore it must be assumed that the 
rates prescribed by him are satisfactory to 
that railroad. The Valley & Siletz Railroad 
Company, however, seems to presume that 


211 [bid., 535. 
312 151 Or. 80, 48 P. 2d 358 (1935). 
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the Southern Pacific Company has just 
grounds of complaint against the commis- 
sioner’s order. Any imaginary cause of 
grievance on the part of the latter company 
cannot avail the Valley & Siletz Railroad 
Company in its attack on the rates in ques- 
tion.””248 


When a railroad performs more than 
one class of service, the problem always 
arises as to how costs shall be apportioned 
among the various classes. In the instant 
case the commissioner had divided some 
of the direct costs in proportion to the 
revenues earned and on that basis had 
allotted 10.9 percent of such costs to 
passenger service and 89.1 percent to 
freight. Plaintiff contended that appor- 
tionment should be made on a car- 
mileage basis. On that basis 95.3 percent 
would be allocated to freight. The court 
accepted the commissioner’s basis of 
allocation because plaintiff's method 
would allow no distinction between the 
various classes of freight handled. 

The majority found that complainant’s 
rates of return, “based on various valua- 
tions for the years covered,” were: 1926, 
7.51 percent; 1927, 6.01 percent; 1928, 
7.51 percent; 1929, 7.02 percent. It was 
pointed out that the Interstate Com- 
merce Commission had in a previous pro- 
ceeding allowed a return of 5.75 percent 
and that if the Oregon Public Utilities 
Commissioner’s order had been in effect 
in 1929 plaintiff railroad would have 
earned only $1,748 less than that needed 
to give a 5.75 percent return. The ma- 
jority concluded that “‘surely a discrep- 
ancy as small as this could not be called 
a confiscation of the company’s prop- 
erty.” 214 

Space does not permit further review 
of the valuation problems and the 
evidence involved in the case. It will 
suffice to point out that the majority 
held: (1) plaintiff had the burden of 





818151 Or. 80, 90 (1935), cited note 212 supra. 
216 Ibid., 105. 


showing that the rate in question was 
confiscatory; (2) plaintiff had not met 
this burden. The minority held: (1) 
complainant had no burden of proof 
inasmuch as the commissioner had not 
made out a prima facie case for his rate 
order; (2) even if it be held the com- 
missioner had established a prima facie 
case, that case was outweighed by com- 
plainant’s ample evidence. “It is im- 
possible to conceive what further evidence 
the Valley and Siletz could have pro- 
duced for the enlightenment of the 
commissioner or of the court.” ?!5 


Pacific Telephone G Telegraph Company 
v. Wallace,?‘® considered at some length 
in connection with the topic of the 
court’s review function, is also a leading 
case in the state on rates and valuation. 
It will be recalled that the case involved 
an order of the public utilities com- 
missioner directing the telephone com- 
pany to reduce by 8 percent the local 
exchange rates charged in its Oregon 
operations and to reduce its annual de- 
preciation charge to 3.995 percent. The 
Company filed suit in the Circuit Court 
for Multnomah County to have the order 
set aside. A three-judge court approved 
the depreciation portion of the order but 
set aside the rest of the order as imposing 
rates that were confiscatory. On appeal 
the decree was affirmed by an in banc 
decision. ‘The first subject of inquiry,” 
said the Oregon Supreme Court, “‘is the 
present fair value of the company’s prop- 
erty, useful and being used by it in 
rendering telephone service to the 
public.”?!7_ Three valuation problems 
received consideration: (1) What prop- 
erty was to be included in the rate base? 
(2) On what basis should that property 
be valued? (3) What portion of the 
plant, so valued, was to be assigned to 





16 [bid., 1172118. 
216158 Or. 210, 75 P. 2d 942 (1938). 
117 158 Or. 210, 227 (1938), cited note 216 supra. 
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interstate toll, to intrastate toll, and to 
local exchange service? 

(1) The big issue in connection with 
the first valuation problem was whether 
property acquired for future use was to 
be included in the rate base. The com- 
missioner had disallowed some $5,200,000 
worth of such property. In restoring this 
sum to the rate base, the circuit court 
pointed out that the rule in such matters 
was clear: property acquired in antici- 
pation of reasonable future need is a 
legitimate part of the rate base. Both 
the circuit court and the supreme court 
found that the company’s expectations 
of future need had been reasonable, that 
“very few foresaw” the coming depres- 
sion and its severity, and that the com- 
pany had curtailed its construction pro- 
gram as soon as it reasonably could after 
the onset of the depression. 

(2) There was no difference of opinion 
between the commissioner and the two 
Oregon courts about the basis on which 
the Oregon plant should be valued. The 
doctrine of Smyth v. Ames required fair 
value to be ascertained by taking into 
account original cost to date, reproduc- 
tion cost, and any “other matters” 
which may properly “be regarded in 
estimating the value of the property.” 
The Oregon commissioner had made a 
finding on original cost to date. Al- 
though he made no finding concerning 
reproduction cost of the entire plant, he 
had, as pointed out in the Oregon 
Supreme Court’s opinion, “considered 
the cost of reproducing various units of 
the company’s plant” and also ‘“‘various 
other factors that necessarily have a bear- 
ing upon fair value.”?!* The circuit 
court went one step beyond the com- 
missioner and made a finding as to re- 
production cost new less accrued de- 
preciation for the entire Oregon plant. 
The circuit court’s figure was $30,630,- 


218 Ibid., 228. 





657. Considering all the various factors, 
that court arrived at the finding that 
the entire (Oregon) plant devoted to 
telephone service was fairly worth $31,- 
500,000. The rest is all matter of detail. 
After analyzing the figures of the com- 
missioner and of the circuit court, the 
upper court concluded its valuation dis- 
cussion with these words: 


“Without analyzing the evidence further, 
it will be observed that several methods of de- 
termining value indicate that the circuit 
court’s finding that the entire (Oregon) 
plant devoted to telephone service was fairly 
worth $31,500,000 is well supported by 
proof.””?!9 


(3) The commissioner and the circuit 
court were not far apart on the division 
of plant value among interstate toll, intra- 
state toll, and local exchange service. 
The supreme court, adopting the circuit 


_court’s allocation rather than that of 


the commissioner, found the value of the 
exchange properties to be $20,790,000 
and of local toll properties to be $5,481,- 
000. ‘Upon these values the company 
was entitled to earn a fair return.” ??° 


Whether a company’s return is fair or 
not depends in part upon the validity of 
its expenditures. In the instant case, 
several items of expense were in dispute. 
The supreme court turned first to de- 
preciation expense. Inasmuch as the 
commissioner’s order reducing deprecia- 
tion expense to 3.995 percent had not 
been appealed, that figure was not at 
issue. However, the commissioner had 
applied that rate to the depreciated 
value, rather than to the book value, of 
the properties. This procedure of course 
under-stated depreciation expense. The 
depreciation rate used by the utility 
company prior to the order in question 
had resulted in an excessive depreciation 
fund. It was held that the fund, how- 





219 Ibid., 237. 
320 Ibid. 
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ever excessive, belonged to the company 
and was not therefore available for the 
purpose of reducing rates for local ex- 
change service within the state. 

Next the court turned to the matter 
of salary expense. The commissioner 
had reduced the company’s general 
office salary account for 1933 by $137,000 
on the theory that the amount of that 
account had increased disproportion- 
ately to other accounts. The court held 
the reduction to be unwarranted, since 
the commissioner had made no finding 
that the general office account included 
too many employees nor that the salary 
paid any individual was excessive. More- 
over, there had been a change in the 
company’s accounting classification 
whereby there was transferred to the 
general office account some functions 
that had previously been charged to 
other departments. On one expense 
item both the circuit court and the 
supreme court agreed with the commis- 
sioner. His order had disallowed a 
payment of $95,000 by the plaintiff 
company to its parent company, the 
American Telephone and Telegraph 
Company. That the plaintiff com- 
pany had received valuable and necessary 
service was clear; but the record failed 
to disclose with any certainty the cost to 
the parent company of the services 
rendered. The expense was disallowed, 
as the court said in a later case, “for 
reasons of a purely technical and pro- 
cedural nature.”’??! 


The discussion of the distribution of 
revenue and expense between local and 
long-distance (toll) service for the pur- 
pose of prescribing proper local rates was 
lengthy and technical, and little more 
can be done in the space available than 
to state the nature of the problem and 
the court’s determination: 


321 Pacific Tel. @ Tel. Co. v. Flagg, 189 Or. 370, 379, 220 
P. 2d 522 (1950). 


“The problem arises out of the circumstance 
that much of the company’s facilities serve 
jointly the exchange and other departments. 
For instance, when a subscriber speaks 
through the telephone upon his desk to a 
person in some other city he makes use of not 
only the long distance wires and the toll 
board but also of the facilities of the exchange 
departments in both cities.”??? 


Two methods of distributing revenue 
and expense are employed in the tele- 
phone industry. One is termed the 
board-to-board method. It deems a 
sum paid for a long-distance call as 
having been earned by the toll depart- 
ment. It assumes that the monthly sums 
paid by the subscriber include a charge 
for access to the toll board. Under this 
method the exchange department re- 
ceives from the toll department no 
portion of the amount which the sub- 
scriber pays for his long-distance call. 
The other basis of distribution is the 
station-to-station method: 


“The station-to-station method deems the 
service attendant upon a long distance call as 
beginning at the telephone upon the sub- 
scriber’s desk and extending all the way to 
the receiving set of the individual in the other 
city. It holds that the exchange and toll 
departments jointly earn the sum charged for 
the call and, therefore, requires that the 
amount received must be distributed be- 
tween the two departments.”??5 


The court said that the commissioner 
would have the power, if he cared to 
avail himself of it, to direct the company 
to employ the station-to-station method 
and to compel the company to use that 
method in establishing its rates. But in 
that event the commissioner would have 
to follow the station-to-station method 
consistently as a basis for his order. The 
circuit court found that the commissioner 
had not consistently adopted the station- 
to-station method, that the company had 
consistently adopted the board-to-board 


228 158 Or. 210, 251 (1938), cited note 216 supra. 
222 Ibid., 257. 
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-method, and that under the circum- 


stances the company’s allocation proce- 
dure was proper. With that disposition 
of the allocation problem the supreme 
court concurred. “The sole question 
that remains,” said the supreme court, 
“is whether the commissioner’s rate re- 
duction order will reduce the company’s 
revenue to the point of confiscation.” ?** 


_ The court found that in 1933, the year 
previous to the hearing and order, the 
company had earned a rate of return on 
its exchange service of 3.53 percent, and 
that if the commissioner’s order had been 
in effect the rate would have been 2.02 
percent. Although ‘a public utility 
cannot expect to have its rates so ad- 
justed that when all other concerns are 
suffering losses it will enjoy prosperity,” 
still ‘‘a public utility’s rates are so gradu- 
ated by the regulatory officials that it 
never enjoys the advantages of prosperity 
to the extent that other concerns do and, 
accordingly, its returns in time of business 
adversity ought not to be reduced to the 
same extent as that of unregulated 
businesses.” ??5 


But the experience of only one year 
should not be the basis of a rate inquiry. 
The inquiry was therefore broadened to 
include the five-year-period of 1929 to 
1933. The court found that the average 
rate of return on Oregon exchange 
properties for that period was 5.79 per- 
cent, and that under the rates ordered 
by the commissioner the return would 
have been 4.29 percent. The circuit 
court had held that a yield of 6 percent 
upon the fair value of the plant was 
necessary to avoid confiscation. But the 
supreme court took the position that it 
need make no finding on that point, be- 
cause it was “clearly satisfied that the 
company was entitled to a larger return 


224 Ibid., 274. 
938 [bid., 275. 


than was proposed by the rates pre- 
scribed by defendant.” ?*6 a 

The method used. by. the circuit court 
followed “the procedure generally pur- 
sued in suits of this character brought for 
the purpose of testing the validity of 
rate orders entered by public regulating 
bodies’’; that is, the court “found the fair 
value of the property, reviewed revenue 
and expense, and made a finding con- 
cerning net revenue and yield.”?*7_ But, 
contended counsel for the commissioner, 
the method used by the court was un- 
necessary and improper. The court 
should have used the test employed by 
the United States Supreme Court four 
years earlier in the Lindheimer case.??* 
In that case the court had said: 


“The actual experience of the Company is 
more convincing than tabulations of esti- 
mates. In the face of that experience, we 
are unable to conclude that the Company 
has been operating under confiscatory intra- 
state rates .. . . Elaborate calculations which 
are at war with realities are of no avail. The 
glaring incongruity between the effect of the 
findings below, as to the amounts of return 
that must be available in order to avoid con- 
fiscation, and the actual results of the Com- 
pany’s business, makes it impossible to accept 
those findings as a basis of decision.”’*?* 


In that suit, six years had elasped before 
the cause came on for trial in the United 
States district court; three years later the 
cause was retried; two years thereafter it 
was heard by the United States Supreme 
Court. There was ample time to enable 
the court to determine that the company 
would have been prosperous had the 
enjoined rate order been in effect during 
that period. 

There was no parallel between the 
Lindheimer case and the Oregon case 
under review. Said the Oregon court: 





238 [bid., 278. 

327 [bid., 277. 

228 Lindheimer v. Illinois Bell Telephone Company, 292 U.S. 
151 (1934). 

329 Ibid., 163-164. 
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“For two reasons we believe the Lindheimer 
rule is not available: First, it has not been 
shown that the company has earned anything 
better than reasonable dividends for its 
shareholders, and second, Oregon is such a 
minor part in the company’s affairs that the 
general condition of the company cannot be 
said to be a reflection of the results achieved 
by the Oregon rates.”2%¢ 


The commissioner’s order could thus not 
be sustained either under the usual pro- 
cedure for testing the constitutional 
adequacy of rates or under the rule of the 
Lindheimer case. “It follows,” said the 
court, “that the order is invalid and that 
the circuit court’s decree must be sus- 
tained.”’?#) 


Change in Emphasis in Federal Supreme Court 
Cases Culminating in the Hope Case 


The Oregon cases considered in the 
previous section were decided on the 
basis of the Smyth v. Ames doctrine and 
prior to the case of Federal Power Com- 
mission v. Hope Natural Gas Co., decided 
by the United States Supreme Court in 
1944.232. The problems leading up to the 
change in emphasis reflected in the Hope 
case merit consideration. 

The opinion of the supreme court in 
Smyth v. Ames may have settled the issue 
satisfactorily for that case, but it initiated 
a controversy that plagued commissions 
and courts, federal and state, for the next 
half-century. The court insisted that con- 
sideration was to be given to the “‘present” 
or reproduction cost of construction. 
But what weight must be given to the 
cost of reproduction? Is the reproduction 
cost to be for the plant as originally de- 
signed or for a modern plant capable of the 
same output? In periods of rapidly rising 
or falling prices, are current prices to be 
used or is some average price to be used? 
If some average is to be used, should it 

180 158 Or. 210, 297 (1938), cited note 216 supra. 

101 Ibid. 

212 Smyth v. Ames, 169 U.S. 466 (1898), cited note 202 


supra; Federal Power Commission v. Hope Natural Gas. Co., 
320 U.S. 591 (1944). 


be based only on past prices or are 
probable future prices to be taken into 
consideration? These and many other 
problems engaged the attention of com- 
missions and courts. Many competent 
writers have summarized and analyzed 
the federal cases dealing with these prob- 
lems.?** It would serve no useful pur- 
pose to repeat the material here. 

In view of the uncertainty of the law, 
many of the state commissions “‘played 
safe.” Instead of showing how they 
arrived at their final valuations, they 
practiced what has aptly been called 
“the huddle system.” The system con- 
sisted of making a series of value find- 
ings and then, without disclosing the 
weight assigned to each, coming up with 
the final answer. Thus, in one of its 
most exhaustive valuation jobs, the 
Oregon commission made a series of 
findings on such matters as original cost 
both at the time the properties were put 
into public service and at the time 
present investors secured them, reproduc- 
tion cost new without and with deprecia- 
tion, working capital, and par and market 
value of stocks and bonds. After making 
these findings, the commission concluded: 


“Other elements of value have been con- 
sidered in arriving at our conclusion in this 
case, but specific discussion thereof is deemed 
unnecessary. Based upon a consideration of 
all the recognized elements of value, in the 
light of the entire record before us, and mak- 
ing due allowance for development cost and 
working capital, the commission now finds 
the value of the electrical utility property of 
the Pacific Northwest Public Service Com- 
pany, successors of the Portland Electric 
Power Company, used and useful for the 
convenience of the public, was on December 
31, 1928, the sum of $45,460,000, of which 
property the value of $44,612,175 is assign- 
able to the state of Oregon.”#%4 


233 For a quick survey of the cases with editorial emphasis 
upon the trend, see William H. Anderson, “The Supreme 
Court and Recent Utility Valuation Theory,” The Journal 
of Land & Public Utility Economics, February 1945, pp. 12-22. 

234 “Re Portland Electric Power Co.,” Public Utility Reports, 
1930 D 357, 377. 
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Despite the demands of the Smyth v. 
Ames doctrine, many of the stronger com- 
missions stuck closely to original cost or 
its offshoot, “prudent investment,” in 
making their valuations. It has been said 
that the Oregon commission “considered 
cost of reproduction only when appeal 
to the courts was anticipated.” ?#5 


This unhappy state of the law con- 
tinued through the 1920’s. In 1933, in 
the case of Los Angeles Gas & Electric 
Corporation v. Railroad Commission of Calt- 
ornia,?** the United States Supreme 
Court showed signs of breaking away 
from its insistence upon the cost of re- 
production as the dominant elements in 
valuations. The signs become clearer in 
Federal Power Commission v. Natural Gas 
Pipeline Co.287 Then in 1944 came the 
Hope Natural Gas Company case with 
which this discussion began. In the Hope 
case, the court said in part (omitting 
citations): 


“We held in Federal Power Commission v. 
Natural Gas Pipeline Co. that the Commission 
was not bound to the useofany single formula 
or combination of formulae in determining 
rates. Its rate-making function, moreover, 
involves the making of ‘pragmatic adjust- 
ments.’ And when the Commission’s order is 
challenged in the courts, the question is 
whether that order ‘viewed in its entirety’ 
meets the requirements of the (Natural Gas) 
Act. Under the statutory standard of ‘just 
and reasonable’ it is the result reached not 
the method employed which is controlling. 
It is not theory but the impact of the rate 
order which counts. If the total effect of the 
rate order cannot be said to be unjust and 
unreasonable, judicial inquiry under the Act 
is atanend. The fact that the method em- 
ployed to reach that result may contain in- 
firmities is not then important . . . .”38 





388 Twentieth Century Fund Power Committee, The Power 
Industry and the Public Interest (New York: Twentieth Century 
Fund, 1944), pp. 36-37. 

336 289 U.S. 287 (1933). 

337 315 U.S. 575 (1942). 

238 320 U.S. 591, 602 (1944), cited note 232 supra. 


Oregon Litigation Subsequent to the Hope Case 


There is only one case in the Oregon 
Reports in which reference is made to the 
Hope case, namely, Valley & Siletz Rail- 
road Co. v. Flagg.*** The complete 
reference is as follows: 


“The record contains an impressive amount 
of evidence upon the subject of confiscation, 
but before we give it attention we shall take 
notice of the following holding in Federal 
Power Commission v. Hope Natural Gas Co. 
(citation) that it is the end result of an order 
of a regulatory authority which determines 
the question of its validity and not the 
processes by which the authority reached the 
result. 


“Referring to the manifest wisdom of the 
rule, the appellant’s brief says: ‘We concede 
that if the rates prescribed by the Commis- 
sioner are not confiscatory, the order and the 
decree affirming it should be affirmed, how- 
ever fallacious may be the methods by which 
the Commissioner reached his conclusion, but 
if the end result is confiscation, the order and 
the decree must be reversed.’ It is, therefore, 
our duty to turn to the evidence which the 
parties presented upon the charge of con- 
fiscation.”?@ 


That this reference to the Hope case did 
not influence the holding of the case 
becomes clear when the holding is 
analyzed. The case involved an order 
setting rates on intrastate shipments of 
logs. Expressed in terms of carload units, 
76.72 percent of the Valley & Siletz’s 
traffic consisted of logs, practically all of 
which was intrastate in character, and 
20.86 percent consisted of lumber, prac- 
tically all of which moved in inter- 
state commerce. The holding of the 
case was that a general finding of the 
commissioner that the rates set were 
sufficient, unaccompanied by any find- 
ing segregating the railroad’s prop- 
erty, revenue, and indirect costs between 
the interstate and intrastate phases of its 
operation, was insufficient for judicial 


239 195 Or. 683, 247 P. 2d 639 (1952). 
24@ 195 Or. 683, 698-699 (1952), cited note 239 supra. 
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review under the requirements of Ore- 
gon’s Uniform Practice Act.*4! Inas- 
much as there was no judicial review of 
the commissioner’s rate order, there was 
no occasion to test the order by the end- 
result doctrine of the Hope case. 

That the Oregon Supreme Court en- 
dorsed the doctrine of the Hope case is 
clear. But to endorse a doctrine in 
general terms is one thing; to determine 
the content of the doctrine ‘in relation to 
a specific controversy is another matter. 
The content which the Oregon court 
will give to the end-result doctrine of the 
Hope case can be determined only when 
the court has before it a case requiring 
the application of that doctrine. 


Conclusion 


In several respects public utility regu- 
lation in Oregon occurs within a consti- 
tutional and legislative framework which 
has a unique combination of features. 
Legislation and administration in utility 
matters have been influenced by the 
initiative, referendum, and recall. So- 
called ‘‘home rule amendments” to the 
constitution grant cities the power to 
enact. and amend their charters free from 
legislative interference and to use the 
initiative and referendum for “local, 
special, and municipal legislation.” Sta- 
tutes grant to municipalities the power 
to determine service standards required 
of local utilities and to the voters of 
municipalities the power, within limits, 
to determine the rates to be charged. 

Above all, the state broke sharply in 
1931 with some important features of the 
traditional pattern of commission regu- 
lation. The plural-type commission was 
replaced by the office of Public Utilities 
Commissioner of Oregon to be filled by a 
single commissioner appointed by the 
governor for a term of four years and 
subject to removal by him “for any cause 





11 Or. Laws 1939, c. 320. 


deemed by him sufficient.” The com- 
missioner was charged with the re- 
sponsibility of representing utility patrons 
and the public generally in rate, service, 
and all other controversies; protecting 
them from unjust and unreasonable 
exactions and practices; and obtaining 
for them adequate service at fair and 
reasonable rates. 


Among the duties and powers trans- 
ferred from the old commission to the 
single commissioner were those con- 
nected with investigations of rate and 
service matters. When the investiga- 
tion is on complaint, it may be made 
without notice or hearing; “but no 
order” may be entered “without a 
formal hearing.”” When the investiga- 
tion is conducted on the commissioner’s 
own motion it may be made without 
notice or hearing, as was formerly also 
true. However, a new feature was added 
in 1931. It gives the commissioner 
power to make findings and orders on 
the basis of his own investigations without 
resort to a hearing. Such findings and 
orders are to be given “the same legal 
force and effect as any other finding or 
order of the commissioner.” 


But notwithstanding the unique fea- 
tures of the Oregon regulatory system, 
regulation in most respects has followed 
the same general pattern in Oregon as 
elsewhere. Early reliance upon competi- 
tion gave way to regulation through 
charters, franchises, and general statutes; 
and finally, in modern times, to regula- 
tion by commission. After two early 
experiments with commission regulation, 
Oregon fell in line with the trend else- 
where by establishing a railroad com- 
mission (1907) and then extending its 
jurisdiction (1911) to include other public 
utilities. It was in 1931 that the com- 
mission was abolished and the office of 
public utilities commissioner was created. 
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Throughout the development of public 
utility regulation the courts have played 
an important role in Oregon, as they 
have in other states. Even before other 
means of regulation were resorted to, 
courts had achieved a measure of regula- 
tion by establishing common-law prin- 
ciples governing the rights and duties of 
common carriers and other utilities. 
Today the contribution of the courts con- 
sists in supplementing statutes with com- 
mon-law principles, in interpreting stat- 
utes and determining their constitu- 
tionality, and in reviewing the legality of 
commission orders. 

From even as brief a summary of regu- 
lation in Oregon as has just been given, 
two facts become apparent: (1) Because 
in its essentials the pattern of regulation 
in Oregon is so similar to that in other 
states the courts have been called upon to 
deal with the same types of legal prob- 
lems as have the courts in other states. 
(2) But in solving these problems the 
courts in Oregon have at times had to 
take into account the unique features of 
the Oregon regulatory system. The 
presence of these unique features in the 
Oregon system has required the courts to 
re-examine certain principles of regula- 
tion taken almost for granted elsewhere. 
That re-examination has thrown new 
light on problems of regulation in other 
states as well as in Oregon. 


The cases considered in Part I involved 
constitutional issues. Analyzed in that 
part were the cases, state and federal, 
growing out of Oregon’s first two com- 
mission acts and those growing out of the 
acts of 1907 and 1911 which challenged the 
commission as a regulatory device. The 
constitutionality of certain features of 
modern legislation was questioned in 
later cases, but the cases considered in 
Part I clearly revealed that commission 
regulation had become firmly entrenched 
in the state. 


Part II dealt with the ever-present and 
troublesome problem of the function of 
the courts in reviewing commission or- 
ders. The views of the courts on such a 
complex problem cannot be summarized 
adequately in a few sentences. But in 
general terms it may be said that the 
Oregon cases developed principles gov- 
erning the power of courts in reviewing 
commission orders in three types of 
situations: (1) Orders involving purely 
administrative matters, such as_ those 
authorizing construction of public high- 
ways at grade across tracks. Orders of 
this nature are conclusive upon the 
courts unless the party contesting such an 
order shows that it is unsupported by 
substantial evidence or that, for some 
other reason, it is unlawful, unreason- 
able, or unjustly discriminatory. (2) 
Orders involving commission-made rates 
alleged to be unreasonable or un- 
justly discriminatory. The findings upon 
which such orders are based are conclu- 
sive upon the courts if such findings are 
supported by cogent, competent, ma- 
terial, and substantial evidence. (3) 
General rate orders attacked by proper 
pleadings on the ground of substantive 
confiscation. Such orders, even though 
supported by substantial evidence, are 
not binding upon the courts when the 
courts are convinced that the findings 
are erroneous and _ that constitutional 
rights are involved. 


The jurisdiction and powers of the 
Oregon commission were considered in 
Part III. The cases analyzed there in- 
volved service matters, rates and repara- 
tions, orders challenged as being in viola- 
tion of the home rule amendments to the 
state constitution, regulation of munici- 
pally-owned or -operated public utilities, 
and manner of performance of statutory 
duties. In all of these cases, Oregon has 
consistently followed two principles 
recognized elsewhere: a public service 
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commission has only such jurisdiction 
and powers as are conferred upon it by 
the statutory or constitutional provi- 
sions creating it; and the commission has 
every power which is fairly to be implied 
from the language of the statute or con- 
stitutional provision, or which is necessary 
to enable the commission to exercise 
a power expressly granted. The num- 
ber of cases involving the jurisdiction 
and powers of the commission seems to 
be excessive. However, extensive litiga- 
tion and remedial legislation have left 
fewer ambiguities in the statutes, with 
the result that the number of cases 
raising jurisdictional problems has di- 
minished appreciably. 

Part IV was concerned with judicial 
review of valuations and rate orders. All 
of the Oregon cases on these two matters 
were decided under the requirements of 
the fair-return-on-the-fair-value-of-prop- 
erty doctrine of the United States Su- 
preme Court. Although courts in Ore- 
gon have at times held that a contested 
rate was or was not sufficient to allow a 
“fair return,” they have usually declined 
to designate the exact percentage con- 
stituting a fair rate of return. Such a rate 
of necessity varies from utility to utility 
and changes with changing times. The 
insistence of the United States Supreme 
Court, in a series of cases beginning in 
1898 with Smyth v. Ames, that in deter- 
mining the “fair value of property” 
emphasis to an undetermined degree was 
to be given to replacement cost intensified 
the difficulties of valuation work in 
Oregon as elsewhere. Only one rate 
order case has been decided in Oregon 


since the requirements of Smyth v. Ames 
were modified by the end-result doctrine 
of the Hope Natural Gas Company case. 
The Oregon court referred to “the mani- 
fest wisdom” of the end-result doctrine 
but, under the particular facts of the 
case, there was no occasion for thecourt 
to apply the doctrine. 

This study has been concerned pri- 
marily with the role of the courts in the 
regulation of public utilities in the state 
of Oregon. However, the Oregon regu- 
latory statutes are so similar in their 
essentials to those ina number of other 
states that it is not surprising to find that 
the courts in Oregon, federal and state, 
have been influenced by the decisions of 
the courts in these other states. Of even 
greater effect have been the decisions of 
the United States Supreme Court. The 
impact of the federal decisions has been 
especially pronounced in connection with 
the proper role of the court in reviewing 
orders of public service commissions and 
in connection with valuations and rate 
orders. 

The Oregon courts at times may have 
stressed too much the letter of the law or 
may have been overly concerned with 
possible dangers in commission action. 
But one cannot read the many cases re- 
viewed in this study without getting the 
general impression that the courts in 
Oregon have on the whole shown a 
marked tendency to uphold the statutes 
and the orders of the commission. In so 
doing the courts have upheld the will of 
the legislature and the people in their 
attempt to impose reasonable controls 
upon the utilities of the state. 
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Equalization of Property Taxes 
in an Urban-Rural Area 
By ARTHUR J. WALRATH* 


ROPERTY taxes are a cause of much 

dissatisfaction. In Wisconsin this 
dissatisfaction reaches its peak annually 
shortly after the first of the year when 
property owners receive their tax state- 
ments. Taxes are going up. Between 
1949 and 1954 many farmers have had 
their taxes increased from 25 to 50 per- 
cent. Some farmers are accepting these 
increases without complaint. These 
farmers recognize that we do have bet- 
ter schools, better roads, better policing. 
and various other improvements in gov- 
ernmental services. The improvements 
represent a higher level of living for the 
community. The farmers realize that 
governmental income must be increased 
to sustain this higher level of living. In 
most areas this means that greater rev- 
enue must come from property taxes. 


Whether farmers in the urban-rural 
area are feeling the tax pinch more than 
farmers who are farther removed from 
the urban influence is open to debate. 
Many have expressed the view that 
former urbanites who are now suburban- 
ites are largely responsible for increased 
local governmental services and, as a 
result, for increased property taxes. 
There is also the view that the property 
of the suburbanites does not carry its 
share of the tax load. The purpose of 
this paper is not to examine who is re- 
sponsible for these increased taxes: rather 
it is to examine the relative position of 
the farm and the nonfarm property 
owner in an urban-rural area. 





* Agricultural Economist, Production Economics Re- 
search Branch, Agricultural Research Service, United States 


Department of Agriculture. 


Area of Study 


The six counties surrounding Mil- 
waukee County in southeastern Wisconsin 
make up the area with which this paper 
is concerned. These counties are Ke- 
nosha, Ozaukee, Racine, Walworth, 
Washington, and Waukesha. The three 
largest cities are Racine with a popula- 
tion of 71,193, Kenosha with 54,368, and 
Waukesha with 21,233. In 1950! there 
were 47 other cities or incorporated 
villages. All of these except three had 
populations of less than 5,000. The 
three with larger populations had _ less 
than 10,000 each. 

In the rural unincorporated towns? 
surrounding these cities and villages live 
many people who work in Milwaukee or 
other urban areas. Also, considerable 
residential development is_ centered 
around numerous lakes located in the 
area. Many of the older developments 
within commuting distance of Milwaukee 
or other cities, which were originally 
used only as summer residences, now 
have year-round occupancy. 

The area must be considered largely 
as a part of the urban-rural area. In 
practically every rural unincorporated 
town we find new developments. Some- 
times they are individual houses con- 
structed on tracts purchased from some 
farmer—or the development might in- 
clude hundreds of houses being built on 
land that was farmed only last year. 
Many of these developments are near the 
limits of the incorporated areas, but 





1 Other cities or incorporated villages have been created 
since then, the largest being the rural city of Brookfield with 
a reported population in excess of 10,000. This was in- 
corporated in 1955. 

2In this paper, as in Wisconsin, the term “town” refers 
to the rural unincorporated town government unit. 








many are found some miles outside. city 
or village limits. 


The Equalization Process in Wisconsin 


Property in Wisconsin is assessed at 
town, village, and city levels by local 
assessors who are generally elected by 
the voters. When they first take office, 
many assessors do not have training 
which qualifies them to assess property. 
Once a person is elected as an assessor 
there is some degree of tenure, depending 
on the wishes of the voters. In the area 
of study, for example, 32 of the 69 town 
assessors in 1955 had had less than 5 
years of experience in office. Nine of 
these were assessing property for the first 
time. Thirteen assessors had been in 
office 15 or more years. The average 
length in office for all assessors was 7.5 
years. Even though assessors work under 
the same set of instructions and receive 
some training from the state, the results 
usually vary widely, not only between the 
various towns but also within many 
towns. 

Equalization of assessment is a func- 
tion of the office of the Supervisor of 
Assessments. This is a part of the Wis- 
consin Department of Taxation. This 
office prepares what is known as the 
recommended full value. The recom- 
mended full value is arrived at by the 
use of several sources of data. Ques- 
tionnaires, which are mailed to buyers 
and sellers involved in all recorded 
transactions, are used to obtain data on 
prices paid and amount of any assumed 
indebtedness. In addition to the use of 
the questionnaires, the offices of the 
Supervisor of Assessments periodically 
make spot assessments in the field. From 
these sources, recommended full values 
are developed for all classes of property 

3 Towns do have the option, after approval by referendum, 
either to select assessors by civil service appointment if the 
town has a civil service system or to have the town board 


appoint assessors on the basis of merit for a term not ex- 
ceeding three years. 
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assessed for each assessing unit in each 
county. These recommended values are 
submitted to the various county boards 
for their consideration.‘ 

In the equalization process® only the 
recommended full value of all real and 
personal property is used. At the state 
level the small state property tax for 
forestry purposes is prorated among the 
various counties on the basis of their 
proportionate share of the total full 
value. If a county, for example, has 
two percent of the total full value of the 
entire state, then two percent of the state 
tax is charged to that county. 

At the county level, county taxes, in- 
cluding the county’s share of the state 
property tax, are prorated among the 
various towns, villages and cities on a 
similar basis. The amount of county 
taxes that any town must raise is based 
upon its proportionate share of the full 
value of all taxable property. 

Below the county level there is no 
equalization, except for various joint 
school districts which include parts of 
two or more towns. School taxes for 
these joint districts are allocated among 
the several towns on the same basis as 
indicated above. 

Equalization is important. If there 
were no equalization at the county level, 
for example, there would be considerable 


«The term “equalized value” is not one that is found in 
the Wisconsin Statutes. It is found in reports of the De- 
partment of Taxation and of the counties. In this paper 
the two terms “equalized value” and “‘full value” are used 
synonymously. Whether the adoption of these recommended 
full values actually results in equalization has not been 
determined. Various objections are made to these full 
values, yet one must recognize that a single agency through 
a small number of field offices is responsible for determining 
these values. It seems far more likely that there would be 
much greater uniformity in these full values than in the 
assessed values which are prepared by many local assessors 
throughout the state. Because of this, it has been assuméd 
that various recommended full values for various assessing 
units are more comparable than assessed values. 

5 One phase of the equalization process that is not in- 
cluded in the scope of this paper is the allocation of various 
state aids or shared taxes. For many of these the full 
value of taxable property is a factor in the allocation to the 
county, city, town or school district. 
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disparity among the various units. Com- 
parisons can be made between urban 
property (i.e., property in cities and 
villages) and rural property (i.e., prop- 
erty in towns) for each county in the 
state. The comparison is in terms of the 
ratio of assessed valuation as determined 
by the local assessors to the recom- 
mended full value as determined by the 
Supervisor of Assessments. In 30 counties 
of the state, urban property was over- 
assessed in 1954 when compared with 
rural property. In only 10 counties was 
rural property overassessed as compared 
with urban property. In the latter case 
the overassessment was much less than 
in the former case. In the 10 counties 
where rural land was overassessed as 
compared with urban land, the ratios of 
the two classes of property were within 
20 percentage points of each other. In 16 
of the 30 counties where urban land was 
overassessed, the difference between the 
two ratios was in excess of 20 percentage 
points. The assessments for the other 
counties were on an average relatively 
uniform, the ratios of the two classes of 
property being within five percentage 
points of each other. 


These inequalities are removed at the 


county level by the equalization process. 
Similar inequalities exist at the town 
level. For example, in 40 towns in south- 
eastern Wisconsin, agricultural land‘ 
was overassessed as compared with resi- 
dential land. On the other hand, in 
only 6 towns was residential land over- 
assessed as compared with agricultural 
land (Figure 1). There was more or less 
equality of assessment on the average in the 
other 23 towns. The present method of 
equalizing assessments deals with the 
inequalities among towns or among 
counties; it is not concerned with in- 
equalities which exist within any town. 
It is the latter that will be examined in 
more detail. 


Importance of Different Classes of Property 


All taxable real property in Wisconsin 
is classified by the assessor as (a) resi- 
dential, (b) mercantile, (c) manufactur- 
ing, (d) agricultural, (e) swamp, cut- 
over and waste, and (f) timber. The 
relative importance of the first four of 
these classes and of personal property for 
the counties is presented in Table I. 


¢ Throughout this paper, the term “land” is defined to 
include the physical area and the improvements thereon. 
Agricultural land, for example, includes the land, the farm 
residence, the tenant house which might be rented to an 
urban worker now) the barn, and other farm buildings. 


TABLE I—REcOMMENDED FuLy VALUE OF Various CLASSES OF PROPERTY AS A PERCENTAGE OF TOTAL 
RECOMMENDED VALUE, FOR Towns, SOUTHEASTERN WISCONSIN CounTigs: 1955 











Real Property 

County Agricul- Residen- Mercan- | Manufac- | Personal Total 
tural tial tile turing Property Property 

Percent Percent Percent Percent Percent 1,000 

Dollars 

Kenosha............. 3.0 53.3 6.4 0.5 6.6 92, 536 
Ozaukee............. 41.2 45.6 3.5 £2 8.1 68, 536 
MAGN... . eas ees os 30. 42.7 4.2 8.6 13.9 141,620 
Walworth............ 44.5 41.6 5.0 0.6 7.9 125,817 
Washington ......... 51.4 28.5 5.8 2.1 11.4 74,932 
Waukesha........... 26.0 60.5 5.2 1.6 6.3 232, 283 
TRGtAN es ce 34.9 48.3 5.0 2.6 8.8 735,724 
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Agricultural and residential lands were 
by far the most important part of the 
town property tax base. These two 
classes of property accounted for almost 
75 percent of the tax base in Racine 
County. For the other counties, these 
two classes accounted for 80 percent or 
better. Only in Walworth and Washing- 
ton counties did agricultural property 
have a greater value than residential. 

Mercantile property was of no great 
importance in the towns in these coun- 
ties. No town had mercantile property 
with a full value of as much as two million 
dollars. Manufacturing property was of 
even less importance. This was true in 
all counties except Racine where manu- 
facturing properties accounted for 8.6 
percent of the full value. But almost 90 
percent of this value in Racine County 
was in one town. 


For the area as a whole, personal 
property in towns constitutes 8.8 percent 
of the total full value. Racine County 
had 13.9 percent of the assessed property 
in towns classified as personal property. 
Manufacturers’ stocks accounted for the 
fact that this percentage was much higher 
than that for the entire area. Washing- 
ton County had a proportionately large 
amount of personal property. This per- 
sonal property, however, was largely 
livestock, as manufacturers’ stocks ac- 
counted for less than one-eighth of this 
value and merchants’ stocks for even less. 


Assessments of Agricultural and 
Residential Lands 


The aggregate recommended full value 
in each of the 69 towns in southeastern 
Wisconsin was composed largely of prop- 
erty that was classified by the Supervisor 
of Assessments as agricultural lands and 
as residential lands. In 40 of the towns 
the tax base was predominantly agri- 
cultural while in 26 towns the tax base 
was predominantly residential. Even 


though a town might have a predomi- 
nantly residential tax base, this did not 
necessarily mean that land use in the 
town had shifted largely out of farming. 
In the other three towns, résidential and 
agricultural lands have about an equal 
share of the tax base. 


Except for one town in Racine County, 
residential and agricultural lands con- 
stituted at least 75 percent of the total 
recommended full value. Other . prop- 
erty varied from as little as 9 percent to 
as much as 44 percent for that one town 
in Racine County. This other property 
included personal farm property such as 
cattle, sheep, and swine, upon which the 
farmer also paid taxes. Only a brief 
mention of the inequality of taxation of 
these properties will be made. 


Let us examine the relative treatment 
given to agricultural lands and to resi- 
dential lands—as these two types of 
property bore the major tax load. This 
can be done by determining the ratio of 
assessed value (i.e., the assessor’s figure) 
to the recommended full value (i.e., the 
figure prepared by the Supervisor of 
Assessments) for both agricultural and 
residential lands in each of these towns. 
These ratios in themselves show at what 
percentage of the recommended full 
value Jand was assessed. 


When these two ratios are compared, 
we find the first indication at the town 
level that agricultural lands in general 
were overassessed as compared with resi- 
dential lands (Figure 1). Residential 
lands on the average were overassessed in 
only 6 towns, but agricultural lands 
were overassessed in 40 towns. The rate 
of overassessment was much higher on 
agricultural than on residential lands. 
In 23 towns the two ratios were- within 
five percentage points of each other. It 
has been arbitrarily assumed that this 
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much variation did not indicate any 
significant inequalities. 
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FIGURE 1—Comparson sy Towns or Ratios oF 
Assessep VALUE TO FuLt VaLue or ResmenTIAL LANDS 
witH Ratios or Assessep VALUE TO Futt VaLue or Acri- 
CULTURAL LANDS: Wisconsin, 1955. 


Two extreme cases included one town 
where agricultural lands were assessed 
at 71 percent of their full value and resi- 
dential lands at only 33 percent. In the 
other town, these figures were 90 and 64 
percent, respectively. 

Inequalities in assessments do exist. 
Agricultural lands generally were greatly 
overassessed as compared with residential 
lands. Of prime importance to the tax- 
payer is the meaning of this overassess- 
ment as expressed in terms of taxes he 
must pay. 


Effect of Equalization of Taxes 


If agricultural land is overassessed, 
then the farmer is paying more than his 
fair share of the property taxes. It is not 
possible to determine how overassessment 
affects the individual farmer. Analysis is 
limited to the comparison of agricultural 
and residential lands as town totals. 

In 26 towns the value of agricultural 
lands was less than 40 percent of the total 
full value of all property within the town. 
It is in these towns that the major reduc- 


tions in taxes would occur to farmers if 
property were taxed on the basis. of full 
value. A reduction in taxes of farm 
property would have been realized in 21 
of these towns while taxes would have 
been increased in only 5 towns. The 
reduction would have amounted to 5 
percent or more in 17 towns; and to 10 
percent or more in 9 towns. 


A different situation was found in 
towns where the value of agricultural 
lands represent 60 percent or more of 
the town’s full value. There were 21 
towns which fell into this category and, 
in 14 of these, owners of farmland would 
have paid higher taxes if taxes were 
levied on basis of full value. In seven 
towns the agricultural landowner would 
have paid less in taxes. 

The towns with between 40 and 60 
percent of the full value in agricultural 
land showed no definited overassessment 
or underassessment as a whole. Equaliza- 
tion on the basis of full value would have 
resulted in an increase in taxes paid on 
agricultural lands in 9 towns and in a 
decrease in 11 towns. For two towns, 
there would have been no change in the 
amount of taxes paid on the two classes 
of land. 

The conclusion is that in towns where 
agricultural lands formed a “relatively” 
small part (less than 40 percent) of the 
tax base these lands tend to bear a tax 
that was proportionately greater than 
their fair share as determined by full 
values. At the same time, in towns where 
agricultural lands formed a “relatively” 
large part (60 percent or more) of the tax 
base, these lands supported a tax that 
was proportionately less than their fair 
share. This can be simplified by stating 
that, in general, agricultural lands tend 
to be overtaxed in towns where non- 
agricultural use predominates and tend 
to be undertaxed in towns where ag- 
ricultural use predominates. 
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A comparable analysis can be made 
for residential property. In the towns 
where less than 40 percent of the full 
value was reported as residential lands, 
taxes on this type of land would have 
been increased by 10 per cent or more 
in 28 of these 41 towns. There would have 
been a smaller increase in 7 towns and 
decreases of less than 10 percent in 6 
towns. Where the residential lands ac- 
counted for 60 percent or more of the 
full value, taxes would have been in- 
creased by as much as 10 percent in only 
one town. There would have been 
smaller increases in taxes on residential 
properties in 13 towns and a decrease in 
3 towns. Towns with between 40 and 60 
percent of the full value classified as 
residential lands include 6 in which 
taxes would have been an increase by 10 
percent or more and 5 in which there 
would have been smaller increases. 

In other words, the tendency in this 
area was that residential property as a 
class was generally underassessed and 
undertaxed. The greatest inequalities 
occurred in towns with relatively little 
residential land. This, to some extent, 
is the converse of the first conclusion. 

The relative change in taxes on both 
types of properties can be compared by 
towns (Figure 2). In 39 towns, taxes on 
residential properties would have been 
increased while taxes on agricultural land 
would have been decreased. There were 
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FIGURE 2—Esrimatep CHaNGEs, By Towns, ON AGRI- 
CULTURAL AND|RESIDENTIAL Lanps 1F TAXES ARE LEVIED ON 
Basts or Fort Varue: SourHeasreRn Wisconsin, 1955. 


20 towns in which taxes for both types of 
properties would have been increased 
but for 13 of these towns the increase 
would have been proportionately more 
on residential lands than on agricultural 
Jands and for 2 of these towns the increase 
would have been greater on agricultural 
lands. In the other 5 towns in this group, 
taxes on both classes of property would 
have been increased by about the same 
rate. For another 8 towns, taxes on 
residential lands would have been de- 
creased while taxes on agricultural lands 
would have been increased. In 2 other 
towns there would have been no change 
in taxes on agricultural lands, but in one 
instance, the taxes on residential lands 
would have been increased and for 
the other decreased. 


Assessment and Taxation of Other 
Classes of Property 


Property taxes are also levied against 
personal property in Wisconsin. Of 
concern to farmers is the taxation of 
cattle, sheep, and swine. These three 
types of livestock had a value that was 
equal to 3.8 percent of the full value of 
all property in the entire area. Generally, 
livestock was overassessed by the local 
tax assessor. Even though sheep and 
swine were greatly overassessed, there 
would be no large reduction in farmers’ 
taxes if these were corrected, because the 
value of these two types of livestock was 
an extremely small proportion of the tax 
base. The reduction, however, would be 
significant in certain areas and on certain 
farms. If taxes levied against livestock 
were based on full values and not on 
assessed values, the part of the taxes 
raised by livestock would be reduced by 
about 10 percent. This in itself would 
mean only a slight reduction of the total 
tax bill for the farmer. 

In 4 of the 6 counties, personal prop- 
erty, on the average, was assessed at a 
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higher ratio of its full value than was 
real property. Cattle, which was the 
most important class of personal property 
except for manufacturers’ stocks in Ra- 
cine County, was assessed, on the average, 
at a ratio higher than that of all property 
in 5 of the 6 counties. Sheep and swine 
in each of the 6 counties were assessed at 
a higher ratio than all other classes of 
property. There appeared to be no 
consistent pattern in the assessment of 
merchants’ stocks, but manufacturers’ 
stocks were assessed at a lower percentage 
of their full value than was all property 
in the counties. 


In general, when county figures were 
examined, there appeared to be no 
definite pattern in handling the assess- 
ment of other types of property. County 
averages indicated that there was a wide 
variation in the way different classes of 
property were handled. For example, in 
Racine county, manufacturers’ stocks 
were assessed at only 33 percent of their 
full value but sheep and swine were 
assessed at 61 percent. Cattle were 
assessed at 46 percent of their full value. 
These might be considered as extremes 
at the county level; the extremes were 
much greater when ratios for the different 
towns were compared. 


Using Racine County as an example 
of what equalization might mean, we 
find that if taxes at the town level were 
levied on the basis of equalized value, 
then taxes on manufacturers’ stocks 
would be increased by 15.5 percent and 
on merchants’ stocks by 17.8 percent; 
while those on cattle would be decreased 
by 17.0 percent and on sheep and swine 
by 40.0 percent. 


Equalization of Taxes—the Goal 


So far as each county paying its pro- 
portionate share of the small state prop- 
erty tax and each town paying its pro- 
portionate share of the county tax are 


concerned, equalization does exist. This 
statement is based on the assumption 
that the recommended full value puts the 
various assessing units more or less on 
the same level. But this does not pro- 
vide equalization for the individual 
property owner; and equalization for the 
individual property owner should be the goal. 
Of major concern to many—property 
owners, town assessors, state tax people, 
researchers, and others—is the problem 
of how the desired equality can be 
obtained. 

Evidently, the fact that inequalities 
exist is not too well known. Farmers’ 
complain about paying more than “‘their 
fair share” of the tax burden, yet in 
general they have no specific proof. This 
leads to the conclusion that one of the 
major needs is for more information 
about these inequalities. 


Each year the Supervisor of Assess- 
ments prepares for each county board a 
statistical report of property valuations. 
The report includes the total assessment 
of each class of property within each 
assessing unit as well as the Supervisor’s 
recommended full value. Except for 
total real estate and total of all property, 
the ratios of assessed valuation to recom- 
mended full value for the different classes 
of property are not presented in the 
annual report. These annual reports 
might easily be expanded to include an 
additional table that would show the 
ratio of assessed valuation to recom- 
mended full value for each class of land. 
These ratios can be readily obtained from 
the existing tables if the necessary calcu- 
lations are made. Undoubtedly, many 
questions would be raised spontaneously 
if some farmer board member saw that 
agricultural lands in his town were as- 
sessed at 90 percent of their full value 
while residential lands were assessed at 
only 64 percent. It would not take him 
long to try to find out why this disparity 
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exists nor would it be likely to take long 
for other farmers in the same town to 
start raising the same questions. 

Whether assessors themselves are fully 
aware of the differences in the way 
properties are assessed has not been 
determined, but the assumption is made 
that they do not fully appreciate the fact 
that there are some significant differences 
in how they handle different classes of 
property. Similarly, a ratio of assessed 
valuation to recommended full value 
should be of considerable value to the 
town assessors in pointing out the differ- 
ences that now exist. 

Under present institutional arrange- 
ments, these differences within towns can 
be corrected through the normal assess- 
ment channels, but this means that the 
property owners as well as the assessor 
must recognize that inequalities exist. 

In some towns a complete reassessment 
of all property within the town might be 
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desirable. Farmers have frequently 
fought reassessment for fear that their 
assessments would be increased and that 
as a result their taxes would also go up. 
Increased assessments do not always 
mean increased taxes. It certainly would 
not be the case if other types of property 
had previously been assessed at a lower 
proportion of their full value than agri- 
cultural property. It is possible that 
only by means of a complete reassessment 
of property would it be possible to obtain 
the maximum equality in many towns. 
Once this is done, there would bea major 
problem of setting up the mechanism to 
maintain this equality. 


Within Wisconsin, we have the means 
to reduce these inequalities to a mini- 
mum. They can be minimized only if 
taxpayers and assessors recognize their 
existence, and only if the voters exercise 
greater care in selecting assessors. 
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in an Indian Villaget 
By PRADYUMNA P. KARAN* 


GRICULTURE in India is char- 
acterized by certain features, promi- 
nent among which is the scattered non- 
contiguous unfenced fields, and farm- 
steads clustered into rural villages. This 
arrangement involving fragmented, un- 
fenced fields and clustered farmsteads 
stands in contrast to another system pre- 
vailing in the United States, Canada and 
parts of Europe where compact farms, 
fenced fields and isolated farmsteads with 
single family-dwellings are common.! 


Indian villages are of great importance 
as a center of agricultural opera- 
tion, residence, and social focus for 
an overwhelming proportion of the na- 
tion’s population. Five out of every six 
Indians live in villages and four out of 
every five of these are dependent on agri- 
culture. In 1951 there were 558,089 
villages in India in which 295 million or 
82.7 percent of the nation’s population 
lived. Under the circumstances it is 
somewhat surprising that geographers in 
general appear largely to have ignored the 
study of villages in India or elsewhere.* 
Recently other social scientists, especially 
American anthropologists and sociologists, 


t The author wishes to express his appreciation to the 
many individuals who were helpful in the library and field 
work in the United States and India, and to the University 
of Kentucky for grant-in-aid from the Faculty Research Fund. 

* Visiting Fulbright Lecturer, Department of Geography, 
University of Kentucky. 

'1Glenn T. Trewartha, “Some Regional Characteristics of 
American Farmsteads,” Annals of the Association of A 
Geographers, 1948, pp. 169-225. 

2 India: A Reference Annual, 1954 (Delhi: Government of 
India, 1954), p. 15. 

3 A survey of six recent volumes of four leading American 
and British geographical journals (Economic Geography, 
Geographical Review, Annals of the Association of American Geog- 
raphers, and Geographical Journal) reveals that only six out 
of a total of 662 articles dealt with some aspect of village 
geography. American and British lack of interest for village 
appears to be compounded of several factors: (1) the 
absence of rural villages in the United States and most of 
Europe; (2) American preference for urban and industrial; 
(3) other spheres of study appear to be of greater immediate 





have become aware of the importance of 
village studies and, as a consequence, a 
fairly extensive literature on the villages 
of India and southeast Asia have been 
published by them.‘ These studies are 
social surveys, largely anthropological 
in their organization and execution. 
Some of them are subjective and reflect 
self-conscious attitudes of foreign authors 
which have often led to faulty reporting 
and interpretation. 

A series of economic surveys of villages 
in various parts of India have been made 
at different times by economists and 
government officials.’ These economic 


importance. Two recent studies of Indian villages published 
by geographers are by O. H. K. Spate with a contribution 
by C. D. Despande, “The Indian Village,” Geography, 
Vol. 37, 1952, pp. 142-152; and A. T. A. and A. M. Lear- 
mouth, “Aspects of Village Life in Indo-Pakistan,” Geography, 
Vol. 40, 1955, pp. 145-160. 

4 Only a few of the significant monographs are listed here. 
McKim Marriott, ed., Village India: Studies in the Little 
Community (Chicago: University Press, 1955), S. C. Dube, 
Indian Village (London: 1955); Sidney D. Gamble, Tsing 
Hsien: A North China Rural Community (New York: Institute 
of Pacific Relations, 1954); John E. deYoung, Village Life in 
Modern Thailand (Berkeley: University of California Press, 
1955). John B. Cornell, Two Japanese Villages: Matsunagi— 
A Japanese Mountain Community and Robert J. Smith, Kurusu— 
A Japanese Agricultural Community (Ann Arbor: University of 
Michigan Press, 1956). 

5 Gilbert Slater, Ed., Some South Indtan Villages, University 
of Madras Surveys of Economic Studies (New York: Oxford 
University Press, 1918); P. J. Thomas and K. C. Ramakrish- 
nan, Some South Indian Villages: A Resurvey (Madras: 1940). 
There is a series of village surveys in the Punjab conducted 
by the Board of Economic Enquiry. Beginning about 1920 
at least 10 villages in the eastern part of Punjab Province 
now in India, were surveyed, and published accounts cxist. 
In addition there are E. De. Lucas’ study of The Economic 
Life of a Punjab Village (Lahore: 1920) dealing with Kabir- 
pur in eastern Punjab, and N. G. Ranga’s, Economic Organiza- 
tion of Indian Villages, Andhra Economic Series (Andhra 
University, 1926) dealing with economic survey of deltaic 
villages of Andhra. The Bureau of Statistics and Economic 
Research, Allahabad, U. P. published a village survey by 
C. V. Wiser, The Foods of a Hindu Village of North India, 
Bulletin 2, 1937, which has been reprinted in the Annals of 
the Missouri Botanical Garden, Vol. XLII, 1955, pp. 303-412. 
There is also Oscar Lewis’, “Aspects of Land Tenure and 
Economics in North India Village,” Economic Devel: 
and Cultural Change, April 1956, pp. 279-302. The Indian 
Society of Agricultural Economics has recently published an 
excellent survey of a Gujarat Village by V. Shah and S. Shah, 
Bhuvel, Socio-economic Survey of a Village (Bombay: 1949). 
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surveys are of remarkable diversity in 
scope and treatment. Some deal with 
study of income and family budgets, 
others with highly specialized economic 
studies and others with agriculture, nu- 
trition, and economic effects of frag- 
mentation. In most of them various kinds 
of data are lumped together. 


Indian villages like American farm- 
steads vary in different sections of the 
country. They have distinct character- 
istics in the principal agricultural regions 
of India. As a Wisconsin dairy farm 
does not have much resemblance to the 
share croppers’ cotton farm in the Deep 
South, so. a Kerala (Tranvancore- 
Cochin) village’ consisting of several 
small clusters of houses differs from the 
strongly nucleated villages of Andhra 
coast.* Within the Ganges plain the large 
agglomerated village predominates in 
the western part, cluster and hamlet type 
in the middle, and fragmented or ham- 
letted villages in the east.* In Bengal the 
the delta village consists of small groups 
of houses scattered throughout the rice 
and jute fields;'® they are usually built 


* Some idea of variations in Indian villages is given by 
K. H. Buschmann, “Settlements and Habitations in India,” 
Geographical Review of India, Vol. 16, 1954, pp. 19-39. No 
explanation is suggested for regional differences nor does it 
give references to the work of other authors. For regional 
contrasts in American Farmsteads, see Glenn T. Trewartha, 
op. ait., (footnote 1). 

7V. A. Janaki, “The Geographical Basis for the Pattern 
and Distribution of Rural Settlements in Kerala,” Proceedings 
of the 40th Indian Science Congress, Part IV (Lucknow, 1953), 
p- 9; Warren Strain, “Geography of the West Coast of 
India,” Journal of Geography, Vol. 31, 1932, pp. 1-20; Adrian 
C. Mayer, Land and Society in Malabar, Institute of Pacific 
Relations (New York: Oxford University Press, 1952); S. 
Subbarama Aiyar, Economic Life in a Malabar Village (Banga- 
lore: 1925). 

8J. Riley Staats, “India’s East Coast,” Journal of Geog- 
raphy, Vol. 31, 1932, pp. 93-111. 

* Enayat Ahmed, “Rural Settlement Types in the Uttar 
Pradesh (United Provinces of Agra and Oudh), ” Annals of 
the Association of American Geographers, Vol. 42, 1952, pp. 223- 
246; R. L. Singh, Evolution of Settlements in the Middle Ganga 
Valley, National Geographical Society of India (Banaras, 
1956). 

16 A geographical description of a Bengal village “Singur” 
adjacent to Calcutta is given by Pierre Gourou, L’Asie 
(Paris: 1953), pp. 390-391. See also Ramakrishna Muk- 
herjee, “La Structure Economique de Six Villages du 
Bengale,” Annales de Geographie, 58 annee., October-Decem- 


on raised plinths above the high flood 
level. The Himalayan zone has villages 
similar to the type found in the European 
highlands. In the Punjab several types 
of villages with clustered, semi-clustered 
and dispersed hamlets are found.!! 
Bombay-Karnatak villages are small con- 
sisting of groups of dispersed houses. '* 
Arid Rajasthan villages are strongly 
nucleated due to paucity of water 
points.!* Nucleated villages, usually on 
fort sites, are also found in Central India 
and Deccan.'4 In most parts of Assam 
groups of five or six hamlets make up the 
villages. '§ 

Besides morphology and layout, Indian 
villages vary greatly in size. In the 
north they are small with an average 
population of about 500; in the south they 
are large with nearly 1,000 inhabitants. 
About one-fourth of all Indian villages 
have less than 500 inhabitants, another 
quarter have populations exceeding 
2,000, and the rest fall in between. 
Again, the administrative or revenue 
village differs from the above-described 
residential village. It often includes, 
besides a residential village, a few adja- 
cent hamlets constituting the basic terri- 
torial unit of administration. '* 


Hehal: The Typical Village 


Because of the difficulty of generalizing 
about the village on an _ India-wide 
basis, a specific village is discussed in this 


ber 1949, pp. 313-324; Arthur Geddes, “The Regions of 
Bengal,” Geography, Vol. 15, 1929, pp. 186-198; Nafis Ahmad, 
“The Pattern of Rural Settlement in East Pakistan,” 
Geographical Review, Vol. 46, No. 3, 1956, pp. 388-398. 

u§. M. Ali, “Settlement in the Ghaggar Plain,” Indian 
Geographical Journal, Vol. 17, 1942, pp. 157-182. 

12C. D. Despande, “Settlement Types of Bombay Karna- 
tak,” Indian Geographical Journal, Vol. 17, 1942, pp. 115-131. 

13 M. Melvina Svec, “The Dry Lands of Sind and Western 
Rajputana in Northwestern India,” Journal of Geography, 
Vol. 34, 1935, pp. 45-60. 

14 For a description of a Deccan Village see K. J. G. 
Sundaram, “A Deccan Village in India,” Journal of Geog- 
raphy, Vol. 30, 1931, pp. 49-57. 

18. H. K. Spate, India and Pakistan (New York: Dutton, 
1954), p. 553. 

1@N. Srinivasan, ‘Village Government in India,” Far 
Eastern Quarterly, Vol. 15, 1956, pp. 201-213. 
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paper as an example of land utilization 
and agriculture in Chota Nagpur Region 
of India.17_ The name Chota Nagpur is 
applied to the region of plateaus, hills 
and intermontane valleys which occupy 
the southern half of the State of Bihar in 
India.'* It is the easternmost con- 
tinuation of the plateau of Penin- 
sular India and descends gradually to the 
Gangetic Plain to the north and east. 
The region comprises the administrative 
districts of Ranchi, Palamau, Hazari- 
bagh, Manbhum, Singhbhum, and San- 
tal Parganas in Bihar, and adjacent 
areas in the states of Orissa, Madhya 
Pradesh and West Bengal. The geo- 
graphic region so comprised forms a 
rectangle of some 33,000 square miles 
(which is nearly two-thirds of the land 
area of England) and has a population 
of about 12 million people. 

Several factors which led to the selec- 
tion of Hehal for land-use study may 
be noted.'® By sampling based on the 
evaluation of existing village studies?° 
and field reconnaissance Hehal was found 
to exhibit the characteristic soil, land use 
and population problems common to the 
entire Chota Nagpur. 

Hehal lies in Ranchi district on the 
rejuvenated peneplain of Chota Nagpur?! 
at an elevation of about 2200 feet 

17 Stamp, Spencer, Cressey, Spate, Geddes, and Sion each 
class Chota Nagpur as a distinct region of India. See L. 
Dudley Stamp, Asia, A Regional and Economic Geography (New 
York: E. P. Dutton, 1950), pp. 333-334; Joseph E. Spencer, 
Asia, East by South: A Cultural Geography (New York: John 
Wiley and Sons, 1954), p. 207; George B. Cressey, Asia’s 
Lands and Peoples (New York: The McGraw-Hill Company, 
1951), pp. 461, 480-481; O. H. K. Spate, India and Pakistan 
(New York: Dutton, 1954), pp. 358, 585-591; Arthur 
Geddes, “The Chota Nagpur Plateau and its Bordering 
Plains,” Comptes rendus du Congres International de geographies 
(Amsterdam), Vol. 2, 1938, pp. 363-380; Jules Sion, “Asie des 
Moussons,” Geographie Universelle (Paris), Vol. 9, 1929, p. 331. 

18 For details on the landforms of Chota Nagpur region 
see P. P. Karan, ‘‘Some Aspects of the Geomorphology of 
India and Pakistan,” Indian Geographical Journal, Vol. 29, 
1954, p. 57, 62; “Structure and Surface of India and 
Pakistan,” Geographical Review of India, Vol. 16, 1954, p. 3, 5. 

19 Most of those who have published on Indian Villages 
have not indicated reasons for their choice. Those who 


mention this problem fail to give all the circumstances that 
preceded the selection of a specific village for study. Thus 


(Fig. 1). The village is underlain by 
granite and gneiss; and low gneissic hills 
rising to 100 feet from the surface are 
scattered at wide intervals. Harmu, an 
intermittent stream, flows along the 
southern boundary of Hehal with exten- 
sive bad lands on either bank. The 
latitude of Hehal is nearly that of Key 
West, Florida. The climate however, is 
more continental and might be compared 
with the same latitude in Mexico.?* The 
winters are delightful but the summers 
are hot with a mean maximum of 83° 
Fahrenheit. The annual precipitation, 
about 60 inches, comes mainly in July 
and August. 

Hehal, like other Chota Nagpur vil- 
lages, has a “cluster and hamlet’ type 
settlement.?* It consists of a number of 
small separate settlement clusters apart 
from one large cluster of houses (Fig. 2). 
Each cluster consists of rows of houses 
facing narrow lanes which strike off from 
the main road. The big cluster in the 
southern part of Hehal is the social and 
economic focus of the village. The 
higher castes and well-to-do farming 
families reside in this southern cluster in 
contrast to the smaller northern clusters 
inhabited mostly by poor farmers and 


C. D. Despande nowhere gives any clue to his method of 


selecting village Aminbhavi for his joint paper with Spate 
(“The Indian Village,” Geography, Vol. 37, 1952, pp.142-152). 

2° Land use survey of four Chota Nagpur villages exist: 
See Ranjit Lahiri, ‘“‘Land Utilization in some Villages near 
Jasidih (Deoghar),” Calcutta Geographical Review, Vol. 12, 
1950, pp. 1-14. Here land use in four villages is de- 
scribed; the first village is dealt with at some length and the 
rest are inadequately treated. There is also a general study 
by K. S. V. Raman, “Studies in Land Use in the Damodar 
Valley,” Journal of Soil and Water Conservation in India, 
October 1953, pp. 13-23. In addition several unpublished 
scrveys made by the Demodar Valley Corporation were 
uonsulted. 

21S. C. Chatterjee, “‘Physiographic Evolution of Chota 
Nagpur,” Calcutta Geographical Review, Vol. 8, 1946, pp. 39-49. 

82 For an excellent description of Indian climate and its 
effect on the crops see W. G. Kendrew, The Climates of the 
Continents, 3rd _ed., (New York: Oxford University Press, 
1942), pp. 112-151. 

38 This type of rural settlement has been noted in other 
parts of the world. See Clyde F. Kohn, “Settlement Geog- 
raphy” in Preston E. James and Clarence F. Jones, eds., 
American Geography: Inventory and Prospect (Syracuse, N. Y.: 
Syracuse University Press, 1954), pp. 131-134. 
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landless laborers belonging to the back- 
ward classes.*4 It contains the residence 
of the headman, a community center, a 
village shop and the meeting place of the 
Village Council (panchayat). Dances and 
other socio-religious functions are also 
held here. The village shop supplies 
groceries, cut-piece cloths and hardware 
and serves as the “hang out”’ for residents 
of the large cluster. 

Smaller settlements along the main 
road, exhibiting a linear pattern, con- 
tain fewer houses. Some of them are 
occupied by rural non-farm population 
who work in the neighboring town of 
Ranchi but most of them are inhabited 
by small land owner-farmers. The two 
small clusters on the northern outskirt of 
the village have inferior types of houses 
belonging mostly to lower castes who 
work as landless laborers in Hehal. More 

24 However, the rigid caste ‘segregation’ noticeable in the 
villages of Middle Gangetic Plains is absent in Chota 


Nagpur. The dominant group of people in Hehal belong to 
Oraon tribe and Hinduism and its symbiote, caste, has not 


made great progress among them. 
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than half of the village population of 910 
(1953)25 live in the large southern 
cluster; a quarter reside in the two 
northern clusters, the rest are distributed 
in the small group of houses along the 
road. The village tank, close to the 
large cluster, is used in common by the 
inhabitants. Houses are of mud, and un- 
substantial in appearance.2* A_ few 
brick-walled houses with tiled roofs be- 
long to well-to-do inhabitants of Hehal. 

A few comments on land ownership 
and tenure structure in Hehal in relation 
to the village population seem pertinent. 
The land is owned by individual peasant 
families each having small holdings a large 
proportion of which are uneconomic; 
only a very small number of farmers have 
holdings of moderate size. The large 
estates owned by landlords, generally 
absentee-owners, were abolished under 

26 This figure is based on house-to-house count by the 
“TF Fr Karan, “Geographical Landscape in Chota 


Nagpur,” Indian Geographical Journal, Vol. 25, 1950, pp. 
10-13. 
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the Bihar Land Reforms Act of 1950 in equality of status and social justice to 
order to improve the agrarian system, the rural population. With the abolition 
eliminate exploitation, provide security of intermediaries (the landlords) §the 
for tenants and workers, and to provide state has now come into direct contact 
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with the small land owner-farmers as 
well as the tenant-farmers of the former 
landlords in both respect of revenue ad- 
ministration and agricultural improve- 
ment programs. Steps are being taken 
to enable the tenant-farmers to become 
owners of the land which they are already 
cultivating, and for limited land redis- 
tribution to the landless agricultural 
workers. Also the movement led by 
Vinoba Bhave for securing gifts of land 
for the landless is having success in the 
region, and the state is supporting the 
land gift movement by providing means 
of cultivation and other assistance to the 
landless laborers selected for allotment 
of gifted land. 

Although no published data exist there 
is some evidence that the population of 
Hehal has been increasing at a rapid 
rate.*7. The present author makes these 
calculations: 


ee 480 
1930... 673 
1940.. 785 
er 858 
rrr 910 


37 To substantiate this point, village officials and several 
inhabitants of Hehal were interviewed. On the basis of in- 
formation supplied by them the estimates of population in 
previous years were calculated, as listed in the text above. 
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The increase in population has not been 
accompanied by comparable increase in 
cultivated areas, consequently there is less 
and less cultivated land per farmer. The 
pressure of population on land can be 
visualized from the fact that except for 42 
persons who were found to work outside 
Hehal in non-agricultural occupations, 
the rest were dependent on farming. A 
few cottage industries such as handloom 
weaving, pottery and oil pressing provide 
subsidiary occupations for a small num- 
ber of peasants. ?® 


Characteristics of Land Use 

Farming is predominantly of a sub- 
sistence type?® and the agricultural lands 
consist of unconsolidated, tiny fragments 
scattered over the village.*° A detailed 
examination of a few holdings revealed 
that succession after inheritance was the 
most important factor in continued 
break-up of land into small fragments. 


28 Cottage Industries in Bihar (Patna: Public Relations 
Department, 1954). 

*9For the salient features of the rural economy and a 
study of the agro-economic regions of Chota Nagpur see 
Pradyumna P. Karan, “Economic Regions of Chota 
Nagpur, Bihar, India,” Economic Geography, Vol. 29, 1953, 
pp. 241-249. 

8° Radha Kamal Mukerjee gives an excellent account of 
fragmentation problem in his book, The Rural Economy of 
India (New York: Longmans, Green, 1926), p. 31. 
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Roughly, a plot today is two-thirds of 
what it was forty years ago. 

Village land isdivided intodry uplands 
(tanr) and wet lowlands (don)*! (Fig. 3). 
Wet lowlands contain a strong sticky clay 
soil, dark grey in color and rich in organic 
matter. Dry uplands contain thin, poor 
red soils of sandy clay-like composition 
and deficient in nitrogen and phosphates. 
The broken topography, deforestation, 
cultivation on steep slopes and torrential 
character of the monsoon rainfall con- 
tributes to excessive soil erosion in 
Hehal.** Gullies of various types dis- 
figure the surface in between lowlands 
and uplands. Decreasing crop yields?* 
indicate that soils are fast deteriorating. 

Lowlands and uplands are further di- 
vided into three classes: first, second, 
and third, in decreasing scale of produc- 
tivity.*4 First-class upland is near home- 
stead (bari) land on which vegetables and 
crops requiring special care are grown. 


They are fenced, continually manured, 
and regularly irrigated by wells. Lands 


contiguous to homesteads, but un- 
fenced and much less manured than the 
latter, are second-class uplands. On 
these, only poor crops such as pulses and 
millets are grown. Further afield lie the 
third-class uplands which are left fallow 
at varying intervals from two to five years. 

The first-class lowlands (garha don) lie 
in the valley bottom where they receive 
washings from the higher lands and are 
moist. Above this are second-class low- 

% This classification takes into consideration yield and 
fertility of the land and is determined by crop-cutting ex- 
periments carried on by the government officials. See E. F. 
A. Taylor, Final Report of the Revisional Survey and Settlement 
Operations in the District of Ranchi, 1927-1935 (Patna: 1940.) 

A. K. Mukherjee, “The Problem of Soil Erosion in 
poy Nagpur,” Science and Culture, November 1955, pp. 

46-250. 

33QOn the basis of figures taken from official sources the 
yield of rice per acre decreased from 2000-2400 Ibs. in 1918 
to 2000-1500 Ibs. in 1951 on the lowlands, and from 1000 
Ibs. to 640 Ibs. on the uplands during the same period. 

%¢ See Footnote 31. The percentages of various classes of 
land to the total cultivated area in Ranchi district are: 
Lowland—first class, 11.2, second class, 14.5, and third 
class, 11.9; Upland—first class, 2.5, second class, 36.1, and 
third class 23.8. 


lands formed by natural river terraces. 
Further up lie third-class lowlands 
(chaunra don) formed by cutting artificial 
terraces. Though all the three types of 
land grow rice, the grain is coarser and 
quick-maturing on the less moist and 
agriculturally precarious higher terraces. 
Owing to their lower position first-class 
lowlands retain moisture for a consider- 
able time after the rains have ceased and 
are, therefore, not affected by drought as 
third-class lowlands situated at a higher 
level. Because of their moist and fertile 
soils first-class lowlands are valuable and 
yield two harvests in a year. 

Due to uneven topography cultivated 
lands are terraced. Each terrace is en- 
closed by embankment on three sides 
(the fourth being flanked by the embank- 
ment of the next higher terrace) in order 
to retain sufficient depth of water for 
the growth of the paddy. In first-class 
lowlands, terraces are almost horizontal 
but higher up on the third-class lowlands 
the slope of the terrace is tilted toward the 
valley. In the lowlands the height of the 
terrace walls ranges from 1.5 feet to 2 
feet, whereas on steeper slopes it may be 
as high as 3.5 feet. The pattern of land 
use in Hehal is shown in Table I and in 
in Figure 2.°° 


TABLE I—Lanp Utruization 1x AcrEsS AND PERCENTAGES 
or Torat Arga: 1953* 





Percentage 
Area of 
in Acres | Total Area 





639.59 64.75 


8.47 
5.50 
48.40 
70.05 6.75 
181.09 17.50 
7.00 1.25 
4.71 75 
40.00 3.50 








918.90 100.00 


* Source: Department of Agricultural Statistics, Bihar 
Government, Patna. 


®8 Compiled from field survey in 1953. 
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Cultivated Land and Harvests. Cultivated 
land yields three harvests; autumn 
(bhadai), winter (aghani), and spring 
(rabi), named for the season in which 
they are reaped.** The autumn harvest 
consists mainly of quick-maturing crops 


TABLE II—AcricutturaL Harvest Seasons BY ACRES 
AND PERCENTAGE OF ToTAL CULTVATED AREA: 1953* 





Percentage 
of total 
cultivated 
land 


Area 


Harvest in acres 





32.5 
56.7 
10.8 


203.75 
359.92 
75.92 


Autumn (Bhadat) 
Winter (Aghan:) 
Spring (Rabi) 





639.59 100.0 











* Source: District Agriculture Office, Ranchi. 


sown in June and July and harvested in 
early November. Apart from rice the 
principal autumn crops are millets and 
quick-maturing pulses. A large area of 


autumn crops is on the uplands—which 


do not retain moisture and are incapable 
of producing winter rice or any other 
valuable winter crop. 

The area under winter crops is large. 
It consists essentially of the winter rice 
grown on the first and second class low- 
lands, and oil-seeds grown on uplands. 
Winter rice is sown in June with the 
break of the monsoon rains, transplanted 
in July and August, and harvested in the 
month of November-December (aghan). 
Winter rice is a relative secure crop. 

The spring harvest is comparatively 
unimportant. It includes only pulses 
and oil-seeds. The small acreage under 
spring crops reflects the generally poor 
soil which contains insufficient moisture 
to grow any crop during the winter 
period. The valuable spring crops are 
grown on the highly manured homestead 
lands served by well irrigation. The 
increase of acreage under spring crops is 


8¢P. Dayal, “Agricultural Harvests in Bihar: A Geo- 
graphical Analysis,” Indian Geographical Journal, Vol. 25,1950, 
pp. 7-15. 


‘possible only if more irrigation facilities 


are provided and more manure is made 
available for the land. 

Double Cropping and Rotation of Crops and 
Yields. Out of 639.59 acres of cultivated 
land, 80.71 acres (11.5 percent) are 
double cropped. Double cropping is 
confined to the homestead lands and the 
moist first and second class lowlands. The 
small extent of double-cropped land 
reflects the low total agricultural pro- 
ductivity of Hehal village. 

There is no rotation of crops on the 
lowlands. Rice is the only crop raised 
on them year after year. On the uplands 
where coarse rice, millets, and pulses are 
the main crops, a regular system of rota- 
tion is observed. The typical rotation 
begins with an autumn millet which re- 
quires manuring due to the previous 
soil exhaustion. The following year land 
is plowed for rice. The rice is followed by 
the cultivation of pulse, a leguminous 
crop. Then follows millet which can 
grow on poor soil with little labor. All 
the crops of the four-year rotation period 
are of autumn harvest. The acreage, 
yield, and production of principal crops 
in Hehal is given in Table III. 


TABLE III—Acreace, YIELD, AND PRODUCTION OF 
Principat Crops: 1953* 





Production 

(in Indian maunds 

= 80 pounds 
approx.) 


Average 
Yield 
per acre 





3750 
1952 
250 


15 maunds 
8 maunds 
5 maunds 





Total cultivated 
BOR 6 iisiciecs 














* Source: District Agriculture Office, Ranchi. 
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Irrigation. A large part of the crop land 
is unprotected by irrigation, and is liable 
to periodic crop failure. Only 105 acres 
are irrigated.?7_ The main sources of irri- 
gation are tanks, embankments, and 
wells. About 10 percent (60 acres) of the 
crop area is irrigated by tanks, and the 
rest by stream (25 acres), by embank- 
ment (13.5 acres), and by wells (6.5 
acres). 

Tank irrigation is most common; 
nearly 70 percent of the irrigation water 
is obtained from the two village tanks. 
Tanks are located on the upper slopes of 
the terraced land. They receive their 
water mainly from rainfall. During the 
time of irrigation the lower bank of the 
tanks is cut through and water is led 
along narrow channels into the paddy 
fields. Rice is the only crop irrigated 
by tank. 

Fallow and Waste Lands. Lands which 
were not under crops at the time of re- 
porting but which had been sown in the 
recent past are classed as “current fal- 
lows” and comprise 5.5 percent of the 
total area of Hehal. Substantial reduc- 
tion can be made in current fallow if more 
intensive cropping methods are adopted, 
and soils are properly manured and 
fertilized so that there is less need for 
keeping the land fallow. 

The areas classed as “permanent 
fallows” and “‘waste land” include parts 
of Hehal having broken and hilly terrain 
thin and infertile soils and poor drainage. 
In permanent fallows and parts of the 
waste land the possibilities of cultivation 
are dependent in the main upon measures 
like provision of large scale irrigation, 
reclamation of land with the aid of heavy 
machinery, and correction of soil defects 
through chemical means—all of which 
involve application of modern agricul- 
tural techniques. 


37 Unpublished reports of the District Agriculture Office, 
Ranchi. 


Conclustons 


In the foregoing, the diverse character 
of villages in the principal regions of 
India have been noted, and population 
and land use in a selected village of 
Chota Nagpur Region have been an- 
alyzed. The main conclusions emerging 
from examination of the specific village 
are (1) that with the present methods of 
land use the available crop land is in- 
adequate to provide a satisfactory level 
of nutrition, (2) the agricultural produc- 
tion is not keeping pace with the increas- 
ing population, and (3) the possibility of 
increasing the area under cultivation is 
very slight.*8 


The proportion of the village land area 
usable for agricultural purposes is de- 
cidedly limited by rough terrain, poor 
soils, and lack of moisture. Nearly one- 
fifth of the village land is too dry and 
rugged for satisfactory crop production. 
About three-fifths is good farm land 
giving an average of nearly .73 acres of 
cultivated land for each person engaged 
in farming, as against a minimum of 
2% acres per person estimated as needed 
to provide satisfactory living.** The ex- 
tension of agriculture by means of 
scientific and technological advances to 
village marginal lands (such as the 
permanent fallow lands) may increase the 
total areas of arable land. But the ex- 
penses involved in their agricultural 
utilization are beyond the resources and 
simple techniques of the farmer. Ex- 
tension of cultivation as a means of in- 
increasing the village food supply, there- 
fore, besides being limited in extent, re- 
quires expensive processes. Hence, in 


8 This conclusion emerging from the detail examination 
of a single village is true of the entire country. V. Nath has 
recently stated this problem clearly in his excellent paper, 
“Land Utilization in India,” Journal of Soil and Water Con- 
servation in India, January 1953, pp. 4-18. 

39J. D. Hertzler, The Crisis in World Population: A Sociologi- 
cal Examination with Special Reference to the Underdeveloped Areas 
(Lincoln: University of Nebraska Press, 1956), p. 173. 
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the near future increases in village agri- 
cultural production in Chota Nagpur, 
and possibly in all-India, must come 
mainly through increasing the productiv- 
ity of land already under cultivation. 
This would involve halting soil depletion 
and other forms of mismanagement and 
waste, provision of irrigation and the 
whole range of agricultural improvement 


practices. Experience has shown, that, in 
the crowded agricultural lands of the 
world, good land planning and manage- 
ment can considerably increase the pro- 
ductivity of the village.‘° 

«L. D. Stamp, Land for Tomorrow: The Underdevsloped 
World (Bloomington: Indiana University Press, 1952), pp. 
147-174; For the effects of development planning in an 
Indian Village see Adrian C. Mayer, “Development Projects 


in an Indian Village,” Pacific Affairs, March 1956, pp. 
37-45. 
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Interspatial Relationships Affecting Air Travellt 


By SAMUEL B. 


NE of the key problems in the 

analysis and planning of terminal or 
transportation facilities is that of estimat- 
ing the future traffic that may be expected 
to utilize these facilities. Such estimates 
are necessarily being made regularly in 
connection with the current vigorous ex- 
pansion of our transportation network, 
particularly in highway and air route de- 
velopment. In this connection, general 
relationships which are sufficiently stable 
and dependable are among the most 
important tools available to the traffic 
estimator who has the problem of deriv- 
ing the traffic figures upon which these 
legislative, regulatory, or business deci- 
sions are to be based. 

Many such relationships have been 
described in the literature, and, no 
doubt, some of these have actually been 
used in the practical business of traffic 
forecasting. This paper is concerned 
with the modification of one of the more 
common of these basic formulas for use 
in air traffic studies, and it presents new 
empirical evidence concerning the in- 
fluence of distance on traffic generation. 

One of the most widely known of the 
hypotheses about the density of inter- 
city travel is that the number of trips 
occurring between two cities is: (1) 
greater as the populations of the two cities 
are larger, and (2) smaller as the two 
cities are farther apart.! The rationale 

tThe basic data on which this article is based were 
compiled, under the supervision of the author, by the staff 
of the New York transportation consulting firm, James C. 
Buckley, Inc., with which the author has been associated. 

* Associate Professor of Economics and Statistics, Gradu- 
ate School of Business, Columbia University. 

1 William J. Reilly, “Methods for the Study of Retail Re- 
lationships,”” University of Texas Bulletin No. 2994, Bureau of 
Business Research, Research Monograph No. 4, November 
22, 1929; George K. Zipf, “The P,P,/D Hypothesis: On 
Intercity Movement of Persons,” American Sociological 
Review, December 1946, pp. 677-686; J. D. Carroll, Jr., 


“Defining Urban Trade Areas,” Traffic Quarterly, April 
1955, pp. 149-161. 


RICHMOND* 


for this hypothesis is clearly that: (1) the 
number of possible interpersonal and 
interorganizational relationships generat- 
ing intercity travel is greater as the popu- 
lations are greater, and (2) the time and 
expense involved in such trips are greater 
when the distances are longer and, in 
addition, the probability of the establish- 
ment of the essential interpersonal and 
interorganizational linkages is less for 
greater distances. It has been suggested 
that, since the number of possible inter- 
personal pairs between two cities is 
related to the product of the two popula- 
tions, the influence of population on the 
frequency of intercity trips is measured 
by that population product.? 


The effect of distance seems, in general, 
to be more complex. Although the time 
and cost penalties of increased distance 
may tend to be linear and may suggest 
that the distance effect on traffic may be 
inverse-linear, the second effect of distance 
noted above, namely its influence in de- 
creasing the probability of linkages, is 
not easily understood. In addition, the 
total effect of distance on the volume of 
travel may be expected to be quite 
different for different modes of trans- 
portation and in different physical geo- 
graphical environments. Especially, the 
relationship between distance and volume 
of travel is likely to be quite different for 
air travel than for other forms of transpor- 
tation. This is because, although it is 
reasonable to hypothesize that the num- 
ber of trips is greater as the distance is 
less, it is also reasonable to suppose that 
the proportion of trips taken by air will 
tend to become less as the distance is less. 
Thus, the effect of distance on air travel 


2 Fred C. Ikle, ‘Sociological Relationship of Traffic to 


Population and Distance,” Traffic Quarterly, April 1954, p. 
126. 
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may be a composite of two general in- 
fluences. The first is the general tend- 
ency on the part of travelers to make 
more trips (by all modes of transporta- 
tion) when the distances are shorter, and 
the second is the greater tendency on the 
part of travelers to prefer air travel where 
the distances are longer and to make, by 
air, trips that might, by any other mode 
of transportation, be so time-consuming 
as to be not feasible. The net effect is 
difficult to assess on the basis of a priort 
reasoning. 


A simple general hypothesis relating 
total intercity travel to population and 
distance may be put into the form of 
formula (I). This hypothesis, in various 
adaptations, has been experimentally ap- 
plied to the analysis of the total number 
of trips between two points, with and 
without regard for the mode of transpor- 
tation. We shall try to assess its useful- 
ness when air transportation is used. 


~ PiPj 
bdr Dij (I) 


Where: Tij = the number of trips between 
cities i and j 

the populaticn cf city i 

the population of city j 

the distance between cities i 
and j 

k = a constant 


In this formula, the denominator is 
merely the intercity distance. As has 
been noted above, the distance effect 
may well be far more complex than is 
suggested by this expression. There 
have been some attempts to use this 
formula with the denominator con- 
sisting of the intercity distance raised to 
some power, as in equation (II), with, 
possibly, some expectation that the ex- 
ponent, q, would turn out to have a 


Pi = 
Pj = 


Dij 


sStuart C. Dodd, “The Interactance Hypothesis. A 
Gravity Model Fitting Physical Masses and Human 
Groups,” American Sociological Review, April 1950, pp. 245- 
256. 


value of 2, thus indicating an inverse- 
square‘ relationship. 
PiPj 
Tij =k. — 
Dij (11) 

Iklé has reported several empirical 
studies in which this hypothesis was used, 
and q determined. He found that q 
varied from less than 1 (0.64) to more 
than 2 (2.57), and that the degree of 
scatter about the line was also quite 
variable.’ These studies included both 
highway and airline data, and Iklé does 
suggest that the effect of distance may be 
more complex for air travel. He notes 
that his aviation data, using the popula- 
tion product, “. . . . showed that the 
frequency of plane trips between cities in 
the United States (per pair of people) in- 
creases for the first 150 to 200 miles and 
then decreases approximately with the 
first power of the intervening distance.” 

This paper will report two separate 
similar studies which use a different kind 
of data and which offer startling con- 
firmation of the hypothesis that air travel 
comes into its own only when the inter- 
vening distance is above a certain mini- 
mum and that, as the distance increases 
above that minimum, the influence of 
distance on the number of air trips is, as 
measured by certain criteria, nil. 

One of the major problems in the use 
of formulas such as (I) and (II) above is 
entailed in the determination of the 
population measure to be used. Should 
it be city population, urban population, 
standard metropolitan area population or 
some other specially contrived measure? 
Almost any choice at this point is bound 
to lead to serious problems because of the 
special nature of the distribution of popu- 
lation and the demarcation of municipal 
or county boundaries at each population 


‘Reilly, op. cit., p. 16. 
§ Ikle, op. cit., p. 129. 
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center. There is New York, where three 
airports serve one standard metropolitan 
area, and there is Seattle-Tacoma, where 
one airport serves two separate standard 
metropolitan areas. There is Dallas- 
Fort Worth, where there are two stan- 
dard metropolitan areas and where there 
are two airports, but the cities are close 
enough to each other so that, if it suits 
his convenience, a traveller from either 
one of these cities can use the other 
city’s airport. There are some very 
large standard metropolitan areas, such 
as San Bernadino-Riverside, California, 
which covers an area so vast that it 
cannot conceivably constitute a single 
market from the point of view of air 
travel. In addition, the whole concept 


and usefulness of the standard metropoli- 
tan area is inapplicable if one desires to 
combine, in one study, these large centers 
and other populated places which do not 
qualify as standard metropolitan areas 


and for which the published population 
data are not comparable. The entire 
problem of non-comparability of popu- 
lation figures is sufficiently familiar to 
require no further elaboration here. 

A second limitation to the usefulness of 
population as the measure of the strength 
of the forces leading to the generation of 
intercity traffic inheres in the very nature 
of those forces. Population, per se, is an 
inadequate measure. The Civil Aero- 
nautics Administration, in 1948, recog- 
nized this and prepared a threefold 
classification of the large cities of the 
United States. Cities were classified as: 
marketing, institutional (resort, govern- 
ment, etc.) or industrial centers, and it 
was found that the industrial centers 
generated far less air travel per capita than 
did the other types of population centers. 
Thus, it was shown that the linkages which 


* United States Department of Commerce, Civil Aero- 
nautics Administration, Economic Character of Communities, 
November 1948; also Community Size and Economic Character, 
Tuly 1953. 
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form between population centers and which 
generate traffic between those points depend on 
many factors other than, and additional to, 
population. 


If population is an inadequate measure 
of the complex of forces which generate 
air travel, is there an alternative measur- 
able (with reasonable budget limitations) 
index of community of interest, which is 
more useful? The answer is that, for 
studies where one city is common to all 
of the city pairs under consideration, i.e., 
where in formula (I) or (II) above, j is 
always the same city and i represents all 
other cities in the study, the number of 
hotel registrants in the hotels of the 
common, or base city is such a measure of 
community of interest. 


In the two studies described in this 
paper, one in the city of Denver, Colo- 
rado, and the other in the city of Dallas, 
Texas, the hotel registrant data were 
obtained by field surveys in which the 
registration records of selected hotels in 
the base cities were examined and the 
home addresses of the hotel registrants 
noted. 


In the Denver study, registration data 
for the months of March and September, 
1952 for eleven Denver hotels were ex- 
amined. The survey covered more than 
140,000 room-days and yielded more 
than 53,000 hotel registrants giving home 
addresses outside the Denver area. In 
the Dallas study, the survey examined 
registration data for the months of 
March and September, 1952 and 1953, 
at six Dallas hotels. The survey covered 
over 270,000 hotel room-days, and it 
yielded over 130,000 hotel registrants 
giving home addresses outside the Dallas 
area. 


When, as in these cases, one base city is 
common to all of the city pairs in a study, 
formula (I) may be modified to formula 
(III). 





68 LAND ECONOMICS 


Pi 
Ti=K. Dr (III) 


Where: Ti = the number of trips between 
the base city and city i. 

Pi = the population of city i. 

Di = the distance between the base 
city and city i. 

K = a constant, but different from 
that of formula (I) because 
now the population of the 
base city is included in the 
constant. 


For the studies described here, the 
population of city i (an outside city), 
was replaced by the number of hotel 
registrants from city i found in the base 
city surveyed hotels in the survey period. 
These registrants “from city i” included 
not only those citing that named city as 
their home but those naming any other 
populated place so situated as to be in 
the area served by the airport serving 
city i. Thus, these data were made, 
insofar as possible, free of the non- 
comparability limitations attributed 
above to population data. The formula 
then became: 
Ri 


Ti = ge (IV) 


Where Ri is the number of hotel registrants 
from city i. Then, 


a (Vv) 
Ri Di 

In formula (V), the left side of the 
equation is not independent of distance 
as it would be if Pi (population of city i) 
had been retained in place of Ri. The 
difference is, of course, that the number 
of hotel registrants from city i found in 
the base city’s hotels depends to a con- 
siderable extent on the distance between 
the base city and city i. 

The left side of the equation then, is 
the “number of trips per hotcl regis- 
trant.” It represents the degree to 


to which the community of interest, as 
measured by the number of hotel regis- 
trants, is actually reflected in air traffic. 
The inverse-linear relationship with dis- 
tance, as expressed in formula (V), may 
be inappropriate in this air transporta- 
tion application and, since the form of 
the relationship is unknown and it is the 
purpose of this paper to investigate the 
true nature of the relationship, the more 
general framework of formula (VI) may 
be applied. 

Ti 

— = f (Di) (VI) 


Equation (VI) says that the number 
of trips per hotel registrant is a function 
of distance, but it makes no assumption 
about the form of that function. By 
plotting the number of air passengers per 
hotel registrant for each city against the 
distance of that city from the base city, 
the nature of this relationship may be 
investigated. That is, such a scatter 
diagram permits study of the way in 
which distance influences the extent to 
which the community of interest (meas- 
ured. by hotel registrants) is reflected in 
actual realized air traffic. 

The use of hotel registrants in place of 
population eliminates many of the diffi- 
culties involved in the use of that 
quantity. However, this gain is not 
without its price. One disadvantage of 
the hotel registration data is the fact that 
they measure the attraction in only one 
direction. They measure the tendency 
for persons from the outside cities to 
visit the base city, but they are indifferent 
to tendencies in the opposite direction. 
While it may usually be the case that 
these two tendencies are related, and that 
one may be used as an index of both, 
this relationship does not apply to all 
city pairs, and this doubtless contributes 
to the scatter seen in the charts. In 
addition, it explains the glaring deviation 
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on Chart 1 of the city of Las Vegas, which 
has a very high number of passengers per 
hotel registrant. The reason for this is 
that the traffic between Denver and Las 
Vegas is not reflected adequately by the 
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number of persons from Las Vegas who 
register in Denver hotels but that that 
traffic probably represents largely persons 
from Denver traveling to Las Vegas. 
This inadequacy of the one-way measure 
as an index of travel probably holds true 
to some degree for all resorts and similar 
points. 

In addition to the community of 
interest, the quality of the air service 
offered between the two points is an 
important factor in determining the 
volume of air traffic that is developed. 
Clearly, the extent to which community 
of interest, or desire to travel, is expressed 
in actual airline traffic depends to some 
considerable extent on the quality of the 
air service offered. Manifestly, if there 
is no air service, there can be no air 
passengers and, as the service is more and 
more convenient and appropriate to the 
needs and desires of the potential air 
travelers, the number of air passengers 
per hotel registrant (i.e., per unit of 
community of interest) may be expected 
to increase. One way’ to control the 


7 Another way is to use the techniques of multiple correla- 
tion analysis. See Samuel B. Richmond, “Forecasting Air 
Passenger Traffic by Multiple Regression Analysis,” Journal 
of Air Law and Commerce, Autumn 1955, pp. 434-443. 





quality of service variable is to consider 
only those cities for which the quality of 
the service is comparable. That is the 
procedure followed here. 

The quality of the air service between 
two points is dependent upon many 
factors such as: the number of en route 
stops, the number of flights per day, the 
type of equipment used, the times of day 
at which service is available, the direc- 
tional balance as between inbound and 
outbound schedules, etc. Since many of 
these factors are interrelated, it is not 
necessary to take all of them into con- 
sideration in order to form some judg- 
ment about the quality of the service. 
(On the other hand, a complete analysis 
of the quality of the service would be 
extremely complex and probably irre- 
ducible to a single number since it would 
supposedly also include the safety record 
of the airline, the quality of the food 
served, etc., all of which would have to 
be weighted and somehow combined.) 
One possible simplifying assumption is 
that, in general, the quality of the service 
between two points is a function of the 
best flight between those points, and that 
the carrier may be expected to offer a 
balanced pattern of service up to and 
including the most direct service which 
he feels the traffic will support. This 
directness is related to the number of en 
route stops, i.e., the quality of the service 
between two points may be roughly char- 
acterized by the number of en route stops 
on the best flight offered. Thus, within 
limits, all city pairs enjoying non-stop 
service in one or more flights may be 
considered to have roughly equivalent 
quality of service. 

Table 1 lists, for the Denver study, the 
number of survey hotel registrants, the 
number of origin and destination pas- 
sengers with Denver, passengers per 
hotel registrant, and distance from 
Denver for those cities having non-stop 
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TABLE 1—Arm PassENGERS wiTH DeNvER, Hore REGISTRANTS, AND DisTANCE FROM DENVER FOR THE 
21 Crrms Havinc Non-Stop Arr SERVICE wiTH DENVER 











Air Passengers Distance 
City Passengers Hotel per Hotel | from Denver 
with Denver | Registrants Registrant (miles) 
(1) (2) (3) (4) (5) 

Los Angeles, Calif................... 30,438 2,086 14.59 831 
San Francisco, Calif................. 23,592 1,197 19.71 949 
Colorado Springs, Colo.............. 5,100 1,384 3.68 64 
Grand Junction, Colo................ 4,950 995 4.97 197 
PPP, GAMER... 5 woos cn ncn ccccsecces 5,388 1,299 4.15 104 
Washington, D. C................... 10, 164 705 14.42 1,494 
oS rrr re 20, 364 2,149 9.48 920 
Hutchinson, Kan.................... 882 51 17.29 398 
RUMI Sf o6 oasis iiss cats oiseier vente 552 53 10.42 400 
Minn.-St. Paul, Minn................ 7,886 445 17.68 700 
Kansas City, Mo.................... 14,040 1,210 11.60 558 
Pree 6,828 622 10.98 488 
Las Vegas, Nev...............0s0005 3,318 39 85.08 606 
Albuquerque, N. M................. 10,392 468 22.21 334 
A era 23,916 1,996 11.98 1,631 
pect) CC )) aot er 3,900 233 16.74 982 
GI FB i 56 oe see ec dcecicns 2,952 234 12.62 358 
Salt Lake City, Utah.............. 14,334 839 17.08 371 
Seattle-Tacoma, Wash............... 7,566 410 18.45 1,021 
e/a ee ee ree: 9,804 1,156 8.48 225 
Cheyenne, Wyo...................-. 5,334 1,252 4.26 96 

















Sources: 


Col. (2): CAB Airline Traffic Surveys, March, 1952 and September 16-30, 1952, expanded to an annual total by multiply- 


ing the sum of March passengers and twice September 16-30 


by six. 
Col (3): Registrants at 11 Denver hotels in March and September, 1952. The survey covered 141,000 room-days and 
yielded 53,000 registrants giving home addresses outside the Denver region. The hotels were: Adams, Albany, Ambassador, 
Argonaut, Auditorium, Brown Palace, Cory, Cosmopolitan, Kenmark, Sears and Shirley Savoy. 


Col (4): Col (2) divided by Col (3). 


Col (5): Airline Distances, U. S. Department of Commerce, Special Publication No. 238; or scaled from standard 


maps. 


air service with Denver; and Table 2 
shows the same data for the Dallas study. 
Charts 1 and 2, respectively, represent 
the scatter diagrams of passengers per 
hotel registrant against distance, as ex- 
pressed in formula (VI). 


The question to be answered is whether 
the function of distance represented by 


the right side of formula (VI) is a simple 
inverse-linear relationship, whether it is 
an inverse-square relationship, whether it 
is inverse at all, whether it may be de- 
scribed by any other simple relationship, 
or whether it requires a more complex 
description such as, for example, two 
different functions separated by a dis- 
continuity. 
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TABLE 2—Am PasseNcERS witH Daas, Hoter REGISTRANTS, AND DisTANCE FROM DALLAS FOR 
THE 32 Crrmes Havinc. Non-Stop Arr SERVICE wiTH DALLAS 























Air Passengers Distance 
City Passengers Hotel per Hotel from Dallas — 
with Dallas Registrants | Registrant (miles) 
(1) (2) (3) (4) (5) 

Birmingham, Ala................... 3,834 302 12.70 581 
pe rere 2,382 88 27.07 828 
Little Rock, Ash... .........0scc000 10,314 607 16.99 293 
cere 3,372 691 4.88 166 
Los Angeles, Calif................... 29,226 4,962 5,89 1,240 
San Diego, Calif.................... 5,274 207 25.48 1,184 
San Francisco, Calif................. 13,716 1,394 9.84 1,483 
Washington, D. C................... 19, 206 988 19.44 1,185 
GN Fin ow ccc cdcereseneses 36,654 4,282 8.56 803 
Wichita, Kan....................... 8,340 616 13.54 340 
New Orleans, La.................... 22,530 1,215 18.54 443 
Shreveport, La...................04. 15,270 2,068 7.38 178 
Kansas City, Mo.................... 12,564 1,670 7.52 451 
are re 10,974 1,821 6.03 547 
re 52,488 9,222 5.69 1,374 
Ardmore, Okla..................... 336 299 1.12 103 
Bit, GIR... 5 eee ce ciccc vases 180 80 2.25 91 
Oklahoma City, Okla................ 37,080 3,241 11.44 190 
. errr 26,226 2,368 11.08 236 
Memphis, Tenn..................... 10,422 782 13.33 420 
PI Fis wis oo hess oie es 12,654 1,389 9.11 334 
TAIRANE VON MOON 595055 055: s1S eee <. Fel > 6 IS OH 23,100 2,519 9.17 182 
I cs chs vee eeneecs pes eed 13,128 785 16.72 572 
Hfouston, Bex... 2.6. ce ee es ce cece 67,800 10, 286 6.59 225 
Longview-Kilgore,Gladewater, Tex.... 3,534 2,441 1.45 123 
ar rarer 17,004 1,896 8.97 298 
Midland-Odessa, Tex................ 22,398 2,186 10.25 313 
San Antonio, Tex................... 39,984 3,901 10.25 252 
Myler Mer. bs Soh eee eda 5,148 1,700 3.03 92 
WG ORGS oo sch RR 8 a Oe 4,758 1,674 2.84 84 
Wichita Falls, Tex................... 6,114 2,735 2.24 125 
Mexico City, Mex................... 9,336 477 19.57 940 
Sources: 


Col (2): CAB Airline Traffic Surveys, March 1952 and September 16-30, 1952, expanded to an annual total by multiply- 
ing the sum of the March passengers and twice September 16-30 passengers by six. 
Col (3): Registrants at six Dallas hotels in March and September, 1952 and 1953. The survey covered 270,108 hotel 
room-days and yielded over 130,000 registrants giving home addresses outside the Dallas region. The hotels were: Adolphus, 
Baker, Loma Alto, Stoneleigh, Travis and White Plaza. 


Col (4): Col (2) divided by Col (3). 


Col (5): Airline Distances, U.S. Department of Commerce, Special Publication No. 238; or scaled from standard 


maps. 
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Examination of Charts 1 and 2 sug- 
gests that there is indeed a discontinuity 
somewhere in the vicinity of 200 miles, 
that the function may be some sort of a 
simple direct relationship below that 
point, and that it is horizontal; i.e., there 
is no relationship, beyond that distance. 
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That is, there is some point at which air 
travel comes into its own, and at which 
community of interest as a causative 
factor and adequate air service as an en- 
abling factor are reflected in actually 


realized air traffic. As distances in- 
crease beyond this point of discontinuity, 
there seems to be no systematic change 
in the degree to which traffic is produced. 
However, as distances become shorter 
below this critical distance, the traffic is 
reduced. 

The critical distance seems to be of 
roughly the same order of magnitude in 
both of these cities. However, the 
absence of cities at all intermediate 
distances, and the general scantiness of 
the distribution of data make it impos- 
sible to fix upon an exact distance 
figure. These data seem to suggest that 
the discontinuity occurs at about 170 
to 200 miles and of course this is subject 
to individual subjective reading variation. 

It seems clear that, for these two cities, 
generation of air traffic for a given level 


of causative forces (as measured by hotel 
registrants) and of enabling factors (as 
measured by quality of air service) in- 
creases with increasing distance until a 
distance of 170 to 200 miles is reached, 
whereupon the degree of traffic genera- 
tion remains constant at its highest level 
as distance increases to the maximum 
observable within continental United 
States. 


This direct relationship between traffic 
development and distance in the nearby 
zone seems contrary to the hypothesis 
described by formula (I). That formula, 
it will be recalled, has been related to 
total travel between two points, rather 
than to air travel alone. Perhaps there is 
no necessary conflict between these two 
relationships and the relationship de- 
veloped here may merely be interpreted 
as suggesting that the proportion of air 
trips to total trips increases with distance 
in the nearby zone and that this increase 
more than counterbalances the tendency 
for fewer total trips to be made as dis- 
tance increases. Further, the observed in- 
dependence of distance beyond the criti- 
cal point suggests that these two oppos- 
ing tendencies may be more-or-less bal- 
anced beyond 200 miles or thereabouts. 


Although the general relationships 
described above seem quite clear, the 
scatter is quite large, and this suggests 
that some additional sources of variation 
have not been adequately taken into 
account. It has already been noted that 
the use of hotel registration data leaves 
unanswered the question of the extent to 
which travel of base city residents differs 
from that of visitors from other cities to 
the base city. To the extent that these 
two sources of travel differ, hotel registra- 
tion data in the base city may be mis- 
leading. Also, the use of the number of 
stops as the sole measure of the quality of 
the service may be overly simple, as 
noted above. Doubtless one additional 
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factor contributing to the dispersion is 
the varying competitive effectiveness of 
ground transportation facilities. 

In any event, multiple correlation co- 
efficients have been computed for four 
separate sets of data, two from each of 
these studies. In the Denver study,* 
there were 69 cities which had single- 
plane service with Denver, with all 
qualities of service, and in the Dallas 
study® there were 80 such cities. These 
were, in each case, broken into two 
groups at the distance discontinuity. 
In the case of Denver, using all cities 
(rather than just the non-stop cities as 
shown on the accompanying charts and 
tables) the discontinuity seemed to be 
at about 200 miles, and in the case of 
Dallas, at 170 miles. Using logarithms 
throughout and, as independent vari- 
ables: hotel registrants and quality of 
service for the more distant points; and 
hotel registrants and distance for the 


nearby points, the multiple correlation 
coefficients were: 


Number Multiple 
of Correlation 
Cities Coefficient 
Denver 
Under 200 miles 
200 miles and over... 65 


Dallas 
Under 170 miles 13 
170 miles and over... 67 


The results of these two studies in 
Denver and Dallas, although valid for 
those two cities, may not be generalized 
for other cities without some danger. 


* Richmond, op. cit., Also, Exhibits of the City of Denver, 
Colorado, C.A.B. Docket No. 1841 et al., Denver Service Case, 
March 31, 1954, Vol. II. 

* Exhibits of the City of Dallas, Texas, C.A.B. Docket 
No. 2355 et al., Additional Southwest-Northeast Service Case, 
May 24, 1954, Vol. 2. Also, C.A.B. Docket No. 6485 et al., 
Trans-Texas Airways Renewal Proceeding, July 9, 1954, Vol. 2. 


If a similar study were performed for a 
city in a different part of the country, 
the results might conceivably be quite 
different. Nevertheless, the similarity of 
the results in these two cases does suggest 
certain conclusions which seem to hold 
for these cities and which we might ex- 
pect to hold for some if not most other 
cities. 

It seems that, with respect to air 
travel, there is no inverse relationship 
with distance at all. The relationship in 
the short distances seems to be some sort 
of direct function and, beyond the critical 
distance, there is no relationship at all. 
This suggests that traditional general re- 
lationships between various economic 
and demographic factors, distance, and 
total intercity travel for all modes of 
transportation may now be obsolete as 
bases for estimates of travel by specific 
modes of surface transportation. As air 
transportation becomes more impor- 
tant and penetrates more and more into 
the total intercity transportation market, 
that penetration is related to intercity 
distance by a functional relationship 
that is peculiar to air travel. There re- 
mains for the various modes of surface 
transportation a residual market which 
may not be related to intercity distance 
in any familiar way. Furthermore, this 
new functional relationship is ever- 
changing as air travel increases its pene- 
tration into the total travel market. 

Thus, not only does the volume of air 
travel seem to exhibit a new relationship 
to distance and certain economic and 
demographic factors, but this fact, plus 
the growth of air travel, alters the re- 
lationship among these factors with 
respect to the volume of travel by surface 
transportation. 
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Farm Output Under Fixed Rents and Share Tenancy? 


"THE OBJECTIVE of this paper is to 

illustrate diagrammatically and to give 
some precision to a proposition accepted by 
most agricultural economists, namely, that 
a system of fixed rents, whether in cash or in 
kind,’ by providing tenants with greater in- 
centives, is conducive to better land use than 
one of share tenancy. The statement by 
Adam Smith expresses the general principle 
at issue: “It could never, however, be the 
interest of this species of cultivators [share 
tenants] to lay out, in the further improve- 
ment of the land, any part of the little stock 
which they might save from their own share 
of the produce, because the lord, who laid out 
nothing, was to get one half of whatever it 
produced.”’? 
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t The author is indebted to Mr. Saeb Jaroudi for much 
useful criticism and suggestions made in the preparation of 
this article. 

1 If the price level remained constant, it could be assumed 
that the burden on the farmer of a cash rent or an equivalent 
produce rent would be equal. In order to simplify the 
argument, this assumption will be made; and the complica- 
tions arising from the fact that under cash rents the farmer 
has to plant at least part of his land to cash crops and sell 
part of his crop to raise cash, will be ignored. The duration 
of the lease is also relevant, since a rent fixed for only a short 
period, and adjusted at frequent intervals for changes in 
prices or productivity, might have the same effects on the 
farmer as a share rent. 

2 Adam Smith, The Wealth of Nations, book III, chapter 2 
(New York: The Modern Library, 1937). Smith was con- 
trasting share-tenancy with peasant proprietorship, where 
the farmer gets the whole produce, and not with fixed rents, 
but his distinction applies equally well to the latter case. 
The above statement is quoted approvingly by J. S. Mill, 
Principles of Political Economy, Book II, Chapter VIII, 
(London: Longmans, Green and Co., 1904). 


In Chart 1 let CD represent the marginal 
input cost to the farmer of what Marshall,' 
following James Mill, terms the application 
of equal successive doses cf capital and labour 
to a given piece of land. These doses may be 
thought of as identical, so that their succes- 
sive application involves only a change in 
the proportion between the variable factors 
(labour and capital) and the fixed factor, 
land, not a change in organization—for 
instance, when a field is given a second or 
third ploughing. It may also be assumed 
that both capital and labour are hired. Let 
AB represent the marginal revenue product 
yielded by these successive doses of inputs.® 

In these conditions, input will be pushed 
to Q, corresponding to the intersection of 
the marginal cost and revenue curves at P. 
Representing the fixed rent paid by the 
tenant by CFGH, it will be seen that the 
tenant’s net income is AFG plus GHP. 

Now assume a crop sharing system, under 
which the gross produce is shared equally by 
tenant and landlord while all expenses are 
borne by the tenant, a condition prevailing in 
many underdeveloped countries. EB now 
represents marginal revenue product accru- 
ing to the tenant from his inputs of CD; the 
position of EB is determined by the fact that 
ABE must equal EBO and that every point 
on EB must lie halfway between the points 
on AB and OB immediately above and 


3A Marshall, Principles of Economics, 8th edition (New 
York, The Macmillan Company, 1953), p. 153. . 

«It may be Jegimately assumed that the supply of labour 
and capital to the individual farmer is infinitely elastic at the 
prevailing wage and interest rates; hence an increase in his 
input will not affect the unit cost of these factors to him; 
consequently, his average and marginal costs per dose of 
input are identical and both are represented by the hori- 
zontal line CD. This situation applies to the vast majority 
of farms. Where the farm is so large that its demand affects 
the price of the capital and labour used by it, CD must be 
represented by an upward sloping curve, but the argument 
is not otherwise affected by this change. ~ 

‘If, as is generally the case, the elasticity of demand for 
the farmer’s produce is infinite at the prevailing market 
price so that that price will not be affected by an increase or 
decrease in his production, his marginal revenue product 
curve AB will be parallel to the curve of his marginal gross 
yields. If his output should affect price, AB will slope down 
more sharply than the marginal gross yields curve, but the 
argument is not otherwise affected by this change. It may 
be added that there is no reason to believe that the marginal 
gross yields curve, and hence AB, will be a straight line or 
that it will start to decrease immediately from the origin; it 
has been drawn so merely to facilitate exposition. 
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below it, respectively. In these circum- 
stances, input will be pushed only to OQ’, 
corresponding to the intersection of EB and 
CD at P’. The landlord’s rent will be 
AG’P’E while the tenant’s net income will 
be EP’C. 

Two conclusions may be drawn from this 
diagram. First, that the relative size of the 
rent (and conversely of the tenant’s income) 
under the two systems depends on the 
slope of EB, i.e., on the proportion of the 
produce taken by the landlord.* Secondly 
that, unless rent is zero and as long therefore 
as EB lies to the left of AB, whatever the 
slope of EB, OQ’ will always be less than 
OQ. In other words, other things being 
equal, input’? will be greater under a system 
of fixed rents than under one where costs are 
borne by the tenant and the gross produce is 
shared, in any proportion, by tenant and lord- 
lord. 

The situation is, however, different where 
costs as well as produce are shared. Assum- 
ing that both costs and gross produce are 
equally shared by landlord and tenant, KL 
now represents the tenants’ marginal cost 
curve and EB his marginal revenue product 
curve. In the diagram, these curves inter- 
sect at P?, showing an input of OQ. It is 
evident that the precise point of intersection 
will depend on two factors: first, the slope of 
EB, and secondly the height of OK: in other 
words, first the ratio in which gross produce 
1s shared and secondly the ratio in which 
costs are shared. The smaller is OK, the 
larger will be the input, and the steeper is EB 
the larger will be the input. If OK is equal 
to KC, while EO is greater than EA, or if EO 
is equal to EA while OK is smaller than KC, 
P? will lie to the right of P’ and input will be 
greater than what it would have been under 
a fixed rent. In other words, if the landlord 
bears more than half the costs while sharing 
equally in the gross returns, or if he takes less 
than half the gross returns while sharing 
equally in the costs (or, put more generally, 
if the landlord’s share of costs is greater than 


6 The absolute size of the landlord’s rent does not, however, 
depend solely on the slope of EB. It is a function of three 
variables, the amount produced, the amount absorbed by 
costs and the proportion in which the produce is shared. 
After a certain point, an increase in the proportion taken by 
the landlord will defeat its own purpose by leading the 
tenant to curtailed output. This can be easily visualized in 
the diagram by making EB swing up and down on its fixed 
pivot, B.. The policy implications for the landlord, which are 
interesting, will not be discussed in this note. 

7 And therefore output, on the assumption that the farm 
is operating in the range of increasing total returns. 


his share of returns), the tenant has an induce- 
ment to produce more than he would have 
done under a system of fixed rents, irrespective 
of the size of that rent. It is only if the land- 
lord’s share of the costs is equal to or less 
than his share of the returns that the tenant’s 
inducement to produce will be equal to or 
less than under a system of fixed rents. 

In order to consider the effects of the two 
forms of rent on the inducement to invest, 
assume that the farmer supplies all the labour 
and hires all the capital he uses, e.g., a tractor, 
bearing the whole of its cost. In Chart 2, 
AB represents marginal revenue product, CD 
marginal costs of capital outlay, CFGH fixed 
rent and OQ input. Under crop sharing, EB 
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represents the tenant’s marginal revenue 
product and OQ’ his input. 

Consider now the effects of an investment 
(e.g., the use of a more efficient but more ex- 
pensive tractor) which raises both the margi- 
nal cost curve to C’D’ and the marginal 
revenue product curve to A’B’, so that AA’ is 
greater than CC’. With an unchanged 
fixed rent, CFGH, input will be now OQ?, 
corresponding to the point of intersection P?, 
and the tenant’s net income will be greater 
than before since A’P?C’ minus CFGH must 
be greater than APC minus CFGH. Under 
a system of crop sharing, however, the 
tenant’s marginal revenue product curve 
would be E’B’. This would cross the new 
marginal cost curve at P%, resulting in an 
input of OQ?, which is less than OQ’. The 
tenant’s net income would also be reduced 
to E’P8C’, which is less than EP'C. In other 
words, although the increase in unit returns 
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AA’ is greater than the increase in unit 
costs, CC’, making the investment profitable 
for a peasant proprietor or a tenant paying a 
fixed rent, such an investment will not be 
undertaken by a tenant operating under a 
system of crop-sharing unless AA’ is more 
than twice as large as CC’. In the latter case, 
P? will lie to the right of P’, E’P®C’ will be 
greater than EP’C, and OQ? will be greater 
than OQ’. 


Where landlords share costs as well as 
returns, the considerations which were men- 
tioned previously apply. Ifthe landlord bears 
more than half the costs of capital while 
sharing equally in the returns, or if he takes 
less than half the returns while sharing 
equally in the costs of capital then any in- 
vestment which increases returns by at least as 
much as costs will be profitable for the tenant. 
If, conversely, the landlord bears less than 
half the costs while sharing equally in the 
returns or if he bears half the costs while 
taking more than half their returns, the in- 
crease in the returns will have to be con- 
siderably greater than the increase 1n costs in 
order to be profitable for the tenant.* 


One more point remains to be clarified 
before the conclusions of this note are sum- 
marized. It has been implicitly assumed 
throughout this analysis that landlords do 
not respond readily to such economic motiva- 
tions as the possibility of increasing their in- 
come by investment; if they did, the distinc- 
tion between fixed rents and share cropping 
would, naturally, lose most of its significance. ® 
In the past this assumption has, to a large 
extent, held true for most underdeveloped 
countries and, to a slightly lesser extent, it 
still holds true. It is a fact that, although 
most landlords in such countries could sub- 
stantially increase their income by devoting 
more time and capital to their land, few of 
them do so. But in that case it may be asked 
whether it is legitimate to attribute greater 
economic responsiveness to tenants; i.e., 
whether tenants are likely to be induced to 


* More precisely, if the tenant bears x% of costs while 
taking half the returns, the increase in total returns will have 
to be more than x /50 times the increase in costs in order to be 
worth his while. If the tenant bears half the costs while 
taking x% of the returns, the increase in total returns will 
have to be more than 50/x times the increase in costs in 
order to be worth his while. 


* See also footnote 7. 


increase inputs by the expectation of greater 
returns. The question deserves much more 
study than has been given to it but the present 
writer’s belief is that tenants, being in much 
more intimate contact with the process of 
production and having much lower incomes, 
are more likely to be “economically minded” 
than landlords. 


The above analysis has shown that, under 
a system of fixed rents, output will be 
greater and investment is more likely to take 
place than under a system in which the land- 
lord shares the crop with the tenant, what- 
ever the ratio of crop sharing and whatever 
the size of the rent. Needless to say, this 
ratio and the size of the rent have very im- 
portant indirect effect on the farmer’s will- 
ingness and ability to improve and invest, as 
well as on his welfare. No less important, of 
course, is the security of tenure enjoyed by 
the tenant. 


Under a system where landlords share costs 
as well as returns, the effects are more com- 
plex. If the landlord’s share of costs is 
greater than his share of returns, cutput and 
investment will be pushed further than under 
a system of fixed rents and conversely if his 
share cf costs is smaller than his share of 
returns. 


In practice it is most unlikely that the 
landlord will bear a greater share of costs 
than of returns, save in very exceptional cir- 
cumstances such as the reclamation of new 
land in a region suffering from tabour short- 
age. The choice is usually between fixed 
rents and either crop-sharing with all costs 
borne by the tenant or crop-sharing with the 
landlord bearing a smaller share of costs 
than of returns. The above analysis has 
shown that fixed rents have more favourable 
effects on output and investment, and a few 
examples may be adduced in support. The 
remarkable development of Japanese agri- 
culture was achieved under a system of 
fixed produce rents. The no less remarkable 
development of Egyptian agriculture, which 
is today perhaps the most intensive in the 
world, was achieved under cash rents, pre- 
senting a striking contrast to the métayage 
prevailing in the Middle Eastern countries 
with much less advanced systems of agri- 
culture. And when, in 1933, the Soviet 
government attempted to undo the disastrous 
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results of collectivization on agricultural out- 
put, it substituted a fixed rent in kind for the 
proportionate rent previously paid by 
kolkhozes. This system is now followed in 
Eastern Europe. Finally, in all advanced 
Western European countries, cash rents have 


replaced the various methods of share- 
cropping formerly in use. 

CHARLES Issaw1 
Department of Economics, 
Columbia University 


Utilization of Waste Swamplands for 
| Wild Rice Production 


Background 


HE THREE northern Lake States con- 

tain several hundreds of thousands of idle 
open swamps with small flowing streams 
which formerly were forested with balsam fir, 
white cedar and other coniferous tree species. 
Logging, fires and finally beaver flowages 
have converted many of these areas to waste 
land which is difficult, if not impossible, to 
reforest with present methods. Costs are 
prohibitive and losses are high. As a result 
they have offered no promise of alternative 
economic use except for limited cranberry 
culture on highly acid soils. 

Wild rice—which was a staple grain of the 
Indian tribes only in the northern lakes 
country for centuries—is found at scattered 
locations over much of the Eastern United 
States. Commercial stands are_ present 
mainly in the lake districts of Wisconsin, 
Minnesota, Ontario, and Manitoba. Most 
of the present United States output comes 
from northern Minnesota where there are 
large, natural shallow water areas and a 
favorable climate. It is estimated that there 
are 30,000 acres of natural beds in Minne- 
sota—only about half of which produce in 
commercial quantity. Wisconsin is estimated 
to have only one-fifth as much rice habitat as 
her sister state. The annual harvested crop 
in Minnesota has been valued at a million 
dollars.' 

The first writing which has been found 
proposing cultivation of wild rice was by 
Oliver Hudson Kelley—who is credited also 
with having been the founder of the National 
Grange.? In his article? published in 1853 
Kelley suggested “. . . . we must first ascertain 
if it can be cultivated and experience must 


1“Million Dollar Wild Rice Crop,” Federal Reserve Bank of 
Minneapolis Monthly Review, vol. 12, no. 8, August 1955, 2 pp. 

2Solon J. Buck, The Agrarian Crusade (New Haven: Yale 
University Press, 1920), 215 pp. 

* Oliver H. Kelley, “Wild Rice,” Transactions Wisconsin 
State Agricultural Society, December 1853, pp. 264-266. 





then instruct us in what manner . . . There 
are thousands of acres in your State that may 
be sown with this crop to good advantage.” 
He went on to offer members of the Wisconsin 
Agricultural Society seed for sowing and 
suggested that age may cause it to deteriorate 
—an observation in which he was entirely 
correct for wild rice seed must be stored under 
water or at very cool temperatures shortly 
after harvesting. 

Although Kelley did not suggest the pos- 
sibility of flooding open swamps for wild rice 
farming, another observer a year earlier did. 
Joseph Bowron of Willow Run, Wisconsin in 
a published letter to A. C. Ingham,‘ Secretary 
of the Wisconsin Agricultural Society, fully. 
described the whole harvesting process fol- 
lowed by the Indians and observed: “I am 
now, and long have been of the opinion, that 
cultivation of it might be made very _prof- 
itable, by having dams so as to flood the 
land at pleasure.” A whole century later 
these proposals for commercial production 
still had not been tried. As an owner of waste 
swampland these suggestions provided a pos- 
sible means for its utilization, but unfortun- 
nately this writer did not locate these refer- 
ences until his project was under way a year 
and a half. 


Growth Requirements of Wild Rice 


Since World War II, the prices of wild rice 
(Zizania aquatica) have advanced four or five 
times without bringing forth a corresponding 
increase in production. As an owner of 
forest and other wild land in northwestern 
Wisconsin, the writer decided to try to find 
out if wild rice could be grown in quantity on 
a swamp area capable of being flooded. 

For some years, wildlife managers and 
duck-hunting clubs have been planting wild- 
rice seed in shallow water areas in an effort to 





‘Joseph Bowron, “Wild Rice,” Transactions Wisconsin 
State Agricultural Society, December 1852,, pp. 286-288. 
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raise more waterfowl food. Where the proper 
soil and water conditions existed, these seed- 
ings germinated and grew with fair success. 
Until comparatively recently, however, just 
what constituted “proper” soil and water 
conditions had not been defined, and there 
are still many unknown factors. 

Work® by Moyle, Rogosin, Lawrence, 
and others of the Minnesota Committee on 
Wild Rice |hasj established that the following 
conditions are present in the better wild 
rice lakes: 


(1) Water slowly flowing through rice beds 
appears to be necessary in most cases, although 
rice has grown in lakes with neither inlets nor 
outlets. 

(2) Water depths between 6 inches and 4% feet 
are commonly the range occurring in natural beds. 

(3) Nearly constant or slightly declining water 
levels through the growing season are essential, 
since the buoyant rice stems and leaves will pull 
the roots out of the loose muck if levels rise. 

(4) Water with a total alkalinity of 40 to 200 
p.p.m. contains the best stands of rice. 

(5) Soil hydrogen-ion concentration as nearly 
neutral as possible. (Soils in two rice-lake beds 
tested by this writer had a pH 5.9 and 6.0, how- 
ever,) 

(6) Water pH from 6.8 to 8.8 seems to support 
the best stands. 

(7) Sulfate-ion concentration below 10.0 p.p.m. 
is a condition for the best growth, although some- 
what more is tolerated where dilution by surface 
runoff is frequent. 

(8) Soil-nutrient compositions were not men- 
tioned in the report, but the writer’s limited tests 
of wild-rice lake bottoms showed low percentages 
of available potash and phosphate and high 
organic content of soil. Responses to fertilizers 
are untested. 


Some of the obstacles to greater production 


from natural areas are well known. The 
fact that wild rice ripens unevenly on the 
head necessitates several harvestings which, 
by law, must be done by hand in Minnesota 
and Wisconsin (to protect Indian livelihood 
and assure reseeding). | Usually two or more 
pickings are needed. While recoverable 
yields per acre have been estimated to be a 
maximum of 450 Ibs. of green rice, actual 
recoveries are less than this. Natural enemies, 

8 Alfred Rogosin, An Ecological Life History of Wild Rice, 
University of Minnesota, Department of Botany Research 
Report, reproduced by Minnesota Department of Conserva- 
tion, Division of Game and Fish, St. Paul, 1954, 29 pp. 
mimeo, 


particularly red-winged blackbirds (Agelaius 
phoeniceus), frequently strip whole stands in 
the “milk” stage. Heavy winds and hail- 
storms likewise cause damage and reduce 
yields. 

Unfortunately, little experimental work 
has been undertaken on wild-rice culture. 
Selection or breeding for uniform ripening is 
probably the most important single research 
need if economic harvesting is to be accom- 
plished. ® 

The Project 

As an owner of land located in the town of 
Fog Creek in northeastern Washburn County, 
Wisconsin which includes a 20-acre open 
swamp with a small flowing stream (Wolf 
Creek), the writer felt that it could be 
dammed to make an artificial lake for wild 
rice cultivation. A neck of land stretching 
out into a swamp provided a natural low- 
level dam site. Soil and water tests in the 
winter of 1954-1955 indicated conditions 
similar to those in natural rice beds. Other 
requirements previously enumerated were 
satisfactorily present. (Table I) 


TABLE I—Rgsurts or WATER AND Sort Tests 





Wolf Creek | Optimum Range 





2. 40-200 p.p.m. 
9. under 10.0 p.p.m. 
7. 6.8-8.8 





Wolf Creek 
Swamp 


Mulligan Lake? 





5.9 
low 
low 
high 











‘By Minnesota Department of Conservation. 

2 By Soils Testing Laboratory, University of Minnesota, 
Institute of Agriculture. 

* A natural lake near the project; analyzed as a local check 
on the Wolf Creek data. 


Invaluable assistance in the undertaking 
was given by the late John L. Sprague, a 
Minneapclis conservationist and outdoors- 
man without whose visicn and encourage- 
ment the project would not have been pos- 
sible. The artificial wild-rice lake is named 
in his honor. Construction of the earth- 


*D. B. Lawrence, “Wild Rice,” Minnesota Naturalist, 
vol. 2, no. 2, 1951, pp. 24-25. 
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fill dam was begun in the spring. A concrete 
spillway was completed in late August. Both 
tasks: involved difficulties because hauling 
heavy supplies and equipment into the re- 
mote location had to be preceded by road 
construction. An emergency spillway was 
also provided to take care of sudden runoff 
from rainstorms in the growing season when 
damage from high water is greatest. 

Heavy grass sod along with scattered brush 
covered the muck soil found in the swamp. 
It was felt that poor germination of rice seed 
would result if the heavy accumulation of dry 
grass were not eliminated and the soil exposed. 
The heavy dead-grass layer was burned late 
in June without spreading to the uplands. 
This reduced all surface material to ashes and 
killed scattered shrubs. A dry spell made it 
possible for a crawler tractor to disc the 
burned area. When this was completed, 
flash boards were set in the dam, and the 
area flooded to an average depth of about 3 
feet. 

Seed was obtained from Indians at Leech 
Lake, Minnesota where yields were abundant 
but seed size only average. It would have 
been more desirable to obtain a larger- 
grained strain, but the 1955 crop in many 
lakes had been seriously reduced in yield by 
high windstorms. The seed was stored under 
water until later in the fall when all other 
work on the project had been com- 
pleted. Sowing was accomplished by broad- 
casting the seed from a boat. Poles were 
used to mark guidelines so as to insure a 
uniform seeding. 

The area was dammed, soil prepared, 
flooded, and seeded at a cost of approxi- 
mately $100 per acre. Construction of a 
drop-inlet dam in lieu of the concrete struc- 
ture would have resulted in considerable sav- 
ing, but it was felt that more sensitive 
control of water levels would result with 
the latter. In an experimental area 
this is an important factor. 


Preliminary Results 


An excellent germination resulted in the 
development of fair to dense stands of rice 
wherever seed had been sowed bcth in the 
disced and undisced area. Dhiscing seemed 
to have made little apparent difference in the 
ultimate stand. Until the middle of August 
there seemed to be every prospect for an ex- 
cellent yield. Heads began to form well, 
indicating successful pollination. . 


Blackbirds began to work over the beds in 
flocks that could not be entirely discouraged 
by shooting. Only after they had done con- 
siderable damage, the twisting, flashy type 
of metallic streamers that are used to attract 
the eye to used-car lots and gasoline stations 
were tried and found to repell the birds with 
considerable success. 

By September it was apparent that yields 
had been reduced below levels for profitable 
harvesting and still supply seed both for the 
succeeding year’s crop as well as for sowing 
in the unplanted areas of the previous year. 
As a result, only enough rice was harvested 
for seed purposes. No record was kept of the 
yields because of their inconclusiveness. 
Oddly enough, 1955 rice yields in natural 
lakes in this part of Wisconsin were too low 
to warrant harvesting, while in Minnesota 
bumper crops were obtained. Observers 
have noted rather wide fluctuations from year 
to year in yields, but the causes are seldom 
clear. Wisconsin Conservation Department 
biologists reported the presence of the ergot 
fungus in several rice lakes, but limited 
samples did not indicate its presence in this 
particular stand. There is enough seed in 
the mud for next year’s crop so that, if this 
man-made wild-rice field follows the usual 
pattern of natural lakes, more satisfactory 
yields can be expected in the future. 

If the yield of green rice amounts to 300 
pounds per acre at 30 cents per pound, the 
returns should be sufficiently attractive to 
justify the investment costs. Since harvesting 
machinery may be used on a cultivated area 
of this sort (not subject to state laws prohibit- 
ing its use), more complete utilization and 
hence greater yields can be expected. 


Significance and Conclusions 


In addition to the economic significance of 
the project both as a new form of land use 
and as a source of additional wild rice 
for market, there are several auxiliary bene- 
fits. Water conservation through storage 
and flow regulation may benefit downstream 
levels since some summer drawdown is con- 
sidered good management for maximum 
yields. The possibilities of bait minnow and 
fur-bearer production are yet to be deter- 
mined, but utilization of these resources is 
planned. Several species of minnows were 
introduced and should reproduce in quantity 
during the next season or two. Threespecies 
of trout were stocked in the lake in the fall of 
1955, since the inflowing stream maintains a 
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temperature cold enough for their summer 
survival. tibia 

As a waterfowl area, it is ideal. Heavy 
giass shores, old beaver houses, and brushy 
flooded patches in. the shallow upper end of 
the lake make excellent duck habitat. Two 
small islands were bulldozed from the lake bed 
for resting and nesting areas. Teal and mallards 
(Anas discors and A. platyrhynchos) produced 
broods, and a wood duck house has attracted 
eccupants. A pair of wild geese (Branta 
canadensis) was observed resting on the lake in 
mid-May. 
& If this project proves to be economically 
sound, it may stimulate further marsh flocd- 
ing. Drainage projects in the natural prairie 
wetlands of the Mississippi and Central 
Flyways are rapidly reducing waterfowl 
breeding habitat. Since the northern Lake 
States contain several hundreds of thousands 
of acres of open marshes with flowing streams, 
the prospect of combining wild rice, fur, and 
minnow production may prove to be a 
a sufficient incentive to flood large acre- 
ages and so offset the drainage taking 
place farther south and west. The present 
experiment thus appears to offer some en- 
couragement that flocding may prove to be 
both economically attractive as well as 
ecologically and aesthetically desirable in this 
region. If significant commercial production 
results, wild rice would be available at 


lower prices and in larger quantities. In the 
northern areas where economic develop- 
ment has lagged it might eventually make as 
important a contribution to local income .as 
the production of cranberries. While the 
results reported here are quite preliminary in 
every way, the great promise of this type cf 
management clearly calls for replication of 
similar experiments by land-use agencies 
under a wider variety of ecologic and geo- 
graphic conditions. 


Summary 


In northwestern Wisconsin, a 20-acre area 
was dammed, burned, disced, flooded, and 
seeded to wild rice at a direct cost of 
approximately $100 per acre. The first- 
year yields of wild rice were considerably 
reduced by blackbirds, which were finally 
repelled with metallic streamers. ‘Waterfowl 
were attracted to the area and management 
of exploitable fish and furbearer populations 
seems possible. As a land-use technique 
potentially capable of paying for itself over 
an important part of of the Lake States, 
this experiment points the way for utiliza- 
tion of currently waste swamplands over 
large areas. 

Cuares H. Stopparp 


Resources for the Future, Inc., 
Washington, D. C. 


Growth Control: A Proposal for Handling Scattered 
Metropolitan Development 


URBAN SPRAWL is a term widely used 
these days to describe the expansion of 
cities out and out and out. Typically this 
outward growth has radiated along major 
transportation routes, with the interstitial 
areas filling in after the land near highways 
and suburban railways has been developed. 
But in the last decade there has blossomed a 
phenomenon, not new but only slightly 
apparent until recently—the scattering of 
development hither and yon throughout the 
countryside. 

This scattered growth has an enormous, 
seemingly disastrous effect on the until-now 
rural municipality which must provide 
services for the new residents, many of whom 
moved from the city and expect urban serv- 
ices in a rural climate. These types of prob- 
lems occur: Each school district must pro- 


vide an education for all children living 
within the district; neither of two develop- 
ments of, say, one hundred homes each 
located in the same school district a mile 
apart, separated by open fields, is large 
enough to have its own elementary school; 
thus, bus transportation must be provided to 
the children in one and sometimes in both 
developments. A development of two hun- 
dred homes with 10,000 square-foot lots has 
on-lot sewage disposal units for each home, 
a borough a mile away has a public sewerage 
system which cannot be utilized because that 
system is used to capacity now and the cost 
of expansion plus laying a trunk line to the 
development would be prohibitive in cost. 
A farmer sells fifteen lots along the road to 
various individuals who build their own 
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homes; but increased traffic upon what were 
once rural roads requires increased main- 
tenance, the new residents request and ob- 
tain better police protection, and the new 
children crowd into the old two-room school; 
the result is higher township and school taxes 
because the tax return from the fifteen new 
houses is insufficient to pay for the increased 
costs of local government. 

This basic problem of coping with scattered 
metropolitan growth is commonplace in the 
United States. But it is easier to discover the 
problem than to cure it. Yet one basic cure, 
advocated by many, is available and canbe 
utilized if there is sufficient imagination and 
skill to effectuate it. The cure is this: All 
development should be directed into logical service 
areas and should be prohibited from scattering 
haphazardly. 

A number of tools already in use can be 
called upon to channel development into 
service areas. These tool: include zoning, sub- 
division control, capital programming, com- 
prehensive planning, and acquisition of sites 
for parks, expressways, schools, and other com- 
munity facilities in advance of development. 

Koning. Zoning is the dividing of a munici- 


pality into several districts and permitting 
only certain land uses in each district. Typi- 
cally there are districts for several densitiesof 
residential use, for commercial use, and for 


industrial use. Commercial and industrial 
uses are usually excluded from residential 
districts, and sometimes residential use is 
excluded from commercial and_ industrial 
districts. By zoning a rural section for agri- 
cultural or for a very low residential density, 
say two acres of land for each house, resi- 
dential development on a mass basis can be 
virtually excluded from that section. By 
creating in the municipality a district for a 
higher density of residential development, 
say four houses per acre, development is 
encouraged to go into that district whenever 
the landowners decide that the time is ripe to 
build. Thus zoning can be used to channel 
development to particular localities. 
Subdivision Control. Subdivision control is a 
regulatory power which requires that when 
a parcel of land is divided into lots the land 
subdivision must meet certain minimum 
standards and must be approved by a local 
administrative agency, usually the planning 
commission. These standards deal -with the 
layout of lots in relation to streets, drainage, 
water supply, sewage disposal, and other 
nearby developments, and they often deal 


with street widths, thickness of pavings, lot 
size (depending upon whether there is public 
water and public sewage disposal), setbacks 
from the street, and sometimes sidewalks and 
curbings. This kind of regulation prevents 
unsound development, which would not 
meet these minimum subdivision standards. 

Capital Programming. Capital program- 
ming is the scheduling of capital expenditures 
for such things as sewer trunk lines, parks, 
major streets, and schools. It can have an 
enormous influence upon development when 
coordinated with other tools. For example, 
where a parcel of land is zoned for medium- 
sized lots too small for on-lot sewerage systems, 
that parcel will not likely be developed until 
there are public sewers in the neighborhood. 
By scheduling trunk sewer lines for the 
neighborhood several years in the future, the 
municipality can usually delay the develop- 
ment of the neighborhood until then. And 
if the erection of new schools and other com- 
munity facilities are scheduled for the same 
time, the municipality will be prepared to 
provide adequate service for residents of the 
new neighborhood. 

Comprehensive Planning. | Comprchensive 
planning is the technique of ascertaining the 
desired future land use of a municipality or 
county or metropolitan area and indicating 
methods for achieving such a land use 
pattern. Comprehensive planning takes an 
overview and coordinates all activities and 
programs relating to land use. By determin- 
ing where development should and should 
not go, when it should occur in varicus lo- 
cations, and how it should be regulated, 
comprehensive planning can play a major 
role in establishing orderly patterns of growth 
—provided that the tocls of plan-effectuation 
are applied. 

Land Acquisition. Acquisition of land for 
public use prior to development of the neigh- 
borhood relates to the other tools of growth 
control. While not a means of control di- 
rectly, land acquisition enables the municipal, 
county and state governments to cope with 
development when it comes. When school 
sites are already there, when parks (municipal 
and metropolitan) are in public hands, and 
when expressway rights-of-way are set aside, 
a major battle is won in the struggle to cope 
with metropolitan development. 

Something More Is Needed. Yet all of these 
tools used separately are not enough. Today 
in all metropolitan areas in the nation there 
is insufficient coordination of these tools, and 
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in some places there is not even much applica- 
tion of them. If scattered development is to 
be halted and future development channeled 
into patterns of orderly growth, all the present 
tools must be coordinated through new ad- 
ministrative devices. Certainly no single 
“pat” solution to this problem can be 
formulated. But to illustrate the kind of 
approach needed one possibility is outlined 
below. 

Development Sections. In order to control 
metropolitan growth I suggest that through 
a program of comprehensive planning all 
land in the metropolitan area be divided into 
a number of categories. The first category 
would be land to remain permanently-open 
because of present or anticipated public 
ownership, because of present or future 
private open land use—such as golf courses 
and farms, and because of unbuildable 
terrain. The rest of the area would consist 
of that land now built upon or that land 
which might be expected to be developed in 
the future. This developed or developable 
land could be divided into “development 
sections” by using wherever possible natural 
boundaries, such as rivers, creeks, express- 
ways, railroads, and ridges. These sections 
might average about one square mile in size, 
although the size of individual sections might 
vary considerably. The next step would be 
to demarcate the sections already built-up. 
Part of the remaining developable land could 
be designated for permanently-low-density,which 
would indicate places where, because of 
underground drainage structure, nature of 
the terrain, distance from utility service, or 
desire to have a neighborhood of this type, 
only houses with large lots, say one- or -two- 
acre minimum, would be allowed. 

All of the land remaining would be subject 
to development at medium or high density of 
residential, commercial or industrial land use 
some time in the future. Sections of this land 
could be designated by these three categories: 
active-development, soon-to-be-developed, and de- 
velopment-prohibited-at-present. Thus all the 
land in the metropolitan area would be 
divided into sections and each section given 
one of six general designations, in accordance 
with a comprehensive plan. 

Let us assume that a county government in 
a multi-county metropolitan area might be 
carrying out such an approach. Based upon 
metropolitan housing market analysis, studies 
of commercial and industrial growth, and 
other studies relating to the economic base, all 


of which would indicate the amount of de- 
velopment expected in the metropolitan area 
as a whole and in the countyspecifically, a 
county could designate a number of sections 
within its boundaries as active-development 
sections at a given time. The bulk of develop- 
ment going on in the county would be re- 
quired to be done only in such sections. As 
these sections become “built-up,” certain 
sections previously designated ‘“soon-to-be- 
developed” would be changed to active- 
development sections. These in turn would be 
replaced by changing certain development- 
prohibited-at-present sections into soon-to-be de- 
veloped sections. 

As development sections are shifted from 
one category to another, the zoning for the 
section would be changed by the local 
governing body controlling zoning. A de- 
velopment-prohibited-atepresent section would be 
zoned for agricultural use and perhaps also 
for homes of an extremely low density, say 
ten acres per house. A soon-to-be-developed 
section might have some land zoned for 
medium density housing which would have 
cn-lot sewers but capped sewers installed 
under the streets for future connection to a 
public sewerage system once the section is 
opened for active development; certain com- 
mercial and industrial uses in need of very 
little or perhaps even no public services 
could also be allowed.  Active-development 
sections would be zoned in accordance with 
the ultimate land use envisioned: residential 
of various densities, commercial and _ in- 
dustrial of various kinds. 

The changing of designations of sections 
could be coordinated with the capital pro- 
grams of the county, municipalities, school 
districts, other municipal agencies (such as 
sewer authorities), and private utilities. Thus 
developmental activity would be accom- 
panied, and in some instances preceded, by 
the construction of roads, sewers, water 
mains, schools, and other community facili- 
ties. By careful planning, a sufficient number 
of sections coud be open for “active develop- 
ment” at any one time so as to give free enter- 
prise opportunity to develop the metropolitan 
area economically without undue govern- 
mental control. At the same time sporadic 
developments by speculative builders and 
landowners would not be allowed to distort 
the orderly development of the area. 

The counties have been suggested here as 
the logical level of government to designate 
sections for development. Certainly the 
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county is the smallest size appropriate for this 
task and maybe a metropolitan-wide agency 
is needed. Indeed in New England, where 
the county is virtually non-existent as an 
administrative agency, a metropolitan agency 
would be required. But in the rest of the 
country there seems to be a trend toward 
strengthening the powers of urban and 
suburban counties. 

Seventy percent of the standard metro- 
politan areas (U. S. Census definition) out- 
side of New England were contained in one 
county in 1950, and for them county ad- 
ministration of growth control measures 
would be practicable in terms of objectives 
sought. For the remaining thirty percent a 
multi-county administration might be de- 


sirable, but such a possibility must be con- 
sidered with the knowledge that not since 
New York City was formed from five counties 
in 1898 has there been governmental consoli- 
dation reaching across county lines. 


Aswas said before, thissuggested procedure 
of growth control is one of many possible 
approaches to the problem. What approach 
is preferable is worthy of plenty of public 
discussion. But let’s not talk too long. For the 
tremendous growth of the many metropolitan 
areas of the United States can be ruinous if 
not coped with immediately and properly. 


Howarp W. HALLMAN 


Philadelphia Housing Association 


Enumeration Time and Costs for Land Market 
Surveys, Oklahoma: 1949-19521 


Introduction 


[NFORMATION on land market activity 

is frequently sought by prospective buyers, 
sellers, and lenders, and by persons interested 
in public policy as it affects land. Two major 
developments are expected to bring about 
increased sales of land in many farm and 
nonfarm areas of the United States during 
the years ahead. These developments in- 
clude the new multi-billion dollar federal 
highway program supporting the biggest 
roadbuilding project in history and a rapidly 
expanding population requiring city and 
community expansion. As a result, the 
significant function of making information 
available on the land market situation to 
interested individuals and agencies will as- 
sume added importance. This function, 
performed by government agencies, expcri- 
ment stations, and private institutions, 
should be undertaken in such a way as to 
disseminate the greatest amount of reliable 
information possible with limited time and 
funds. 


In order to realize this objective, tests were 
inaugurated in 1949 to devise an improved 
method of determining land prices and 
transfers by means of a sampling technique. 





t The material on which this study is based was obtained 
under Experiment Station Project 449-A while Dr. Tontz 
was on the staff at Oklahoma A. & M. College. 


From the tests, reliable land market sampling 
techniques of warranty deeds were developed. 
The techaiques consisted of (1) a yearly 
sample for determining land prices and 
number of transfers, and (2) a semiannual 
sample for determining land prices. The 
samples were based on the first fifteen days of 
the month.! While other land market in- 
formation was recorded on the transcription 
cards for the sample and nonsample surveys, 
tests of technical reliability have been under- 
taken and established for only two of the 
major indicators of land market activity: 
prices (values) and transfers. 


This study is the third progressional phase 
of the land market sampling study begun in 
1949. Although the previous phases de- 
veloped sampling techniques that were 
technically reliable, further analyses were 
necessary to determine the actual time and 
costs of sample and nonsample (complete 
enumeration) surveys in order to obtain 


data for determining the necessary time and 


1See Robert L. Tontz, Jeppe Kristensen, and C. Curtis 
Cable, Jr., “Reliability of Deed Samples as Indicators of 
Land Market Activity,” Land Economics, February 1954, pp. 
44-51; and Robert L. Tontz, C. Curtis Cable, Jr., and 
Harry E. Wickes, Jr., “Reliability of the Yearly Deed 
Sample of Land Prices and Transfers,” Land Economics, 
November 1955, pp. 372-378. 
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budget requirements for land market studies.” 
In addition, there existed a need for informa- 
tion that would help in determining the 
alternative types of land market surveys, 
sample and nonsample, that could be under- 
taken with given budgets. 

The data included in this study on land 
prices and transfers were taken from eight 
Oklahoma counties: Payne, Choctaw, Grady, 
Jackson, Texas, Delaware, Latimer, and 
Garfield and were obtained for the years 
1949 to 1952. The data used in the analysis 
were combined into four-county, six-county, 
and eight-county surveys. The four-county 
survey was determined by totaling the data 
for Payne, Choctaw, Grady, and Jackson 
Counties. The six-county survey figures 
represented the four-county data plus Latimer 
and Garfield Counties; and the eight-county 
survey included the six-county survey plus 
Delaware and Texas Counties. Comparisons 
were then made between sample and non- 
sample surveys, classified according to an- 
nual, 2-year, 3-year, and 4-year periods. The 
number of transfers used in the analysis 
ranged from 358 for an annual four-county 
sample survey to 4,768 in the 4-year, eight- 
county nonsample survey. 


Basic Assumptions 


The specific assumptions for this analysis 
were based upon actual conditions as nearly 
as they could be followed. These assumptions 
are reviewed briefly in order to clarify the 
basis for the study and hence enable a more 
meaningful interpretation and application of 
the results of the analysis. 

The first major assumption was that the 
rate of recording bona fide land transfers from 
the deed records was 17.5 transfers per hour.* 
Other assumptions included a maximum 
work week of 44 hours, a wage rate of $1.35 
per hour, an expense allowance of $3.00 per 
night for lodging and $1.00 per meal while 
on the road, and an average driving speed of 


3 As used in this study “‘nonsample” refers to average land 
prices and number of transfers as determined from complete 
enumeration of all relevant price and transfer data during 
each month of the year; the “sample” estimates of prices 
and transfers were determined from data for the first fifteen 
days of each month of the year. 

* This figure was determined from results of a study made 
during 1952. In that year, a total of 1,846 transfers was 
collected from nine counties in Oklahoma (Delaware, 
Choctaw, Latimer, Muskogee, Grady, Jackson, Garfield, 
Texas, and Woodward). A total of 142.0 working hours, 
including 36.5 hours devoted to driving from town to town, 
was required. This left 105.5 hours for recording land 














_40 miles per hour. . Gasoline expenses were 

calculated at the rate of $0.30 per gallon and 
. gas mileage was assumed to be 14 miles per 
gallon. As a vehicle is ordinarily furnished 
by. the college or research station, no al- 
lowances were made for servicing or de- 
preciation. 

At the end of practically every week the 
enumerator must return to his headquarters 
(Payne County) before he completes the 44 
hours that were assumed to constitute a 
maximum work week. It would normally 
be expected that the enumerator would spend 
this additional time either compiling the 
data collected or possibly working on an 
entirely different project. As neither of these 
alternatives influences the total costs of 
enumeration, the time spent in Payne County 
at the close of each week is not considered in 
the computation of the enumerator’s salary. 
Thus, for purposes of this study of enumera- 
tion costs, the salary of the worker was de- 
termined by multiplying the hourly wage 
rate by the number of hours actually spent 
recording data and driving. 

In some instances the salary of the project 
leader is paid wholly or partly from project 
funds. If this is the case, utilization of the 
sample might affect the amount of money 
that must be paid to the project leader for his 
salary by shortening the length of time re- 
quired to complete the project. In order to 
avoid the complexities arising from such a 
situation, this study has assumed that his 
salary was derived totally from an outside 
source (college or research agency) and that 
he would be available to devote necessary 
time to the land market project without 
drawing a salary from project funds. 


Time and Costs for Surveys 


The total time for enumeration and the 
total costs of enumeration, including com- 
parisons, for the sample and nonsample land 
market surveys are presented in Tables I and 


transfer data. The average rate per hour (17.5) was 
computed by dividing the number of transfers by the number 
of recording hours. It should be noted that the 17.5 trans- 
fers per hour is an average rate per hour for a group of 
randomly selected counties. This rate of 17.5 transfers per 
hour is not to be construed as a recommendation for an 
ideal rate nor to establish a standard which other enumera- 
tors should follow. Rather, it is intended that this rate be 
accepted merely as an average rate based on actual condi- 
tions for this study to facilitate analysis. Although varia- 
‘tions will be found for individual counties, no major 
differences from this average were found for groups of 
counties combined in the different surveys. 
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REPORTS AND COMMENTS 


II. The comparisons also show the differ- 
ences in time and costs for the sample and 
nonsample surveys and the percentages of the 
total time and costs that are saved by utiliza- 
tion of the sample surveys.‘ 

The enumeration time (hours) required for 
the sample surveys ranged from 39.5 hours 


TABLE I—Enummration Trae (Hours*) ror SAMPLE AND 
NonsaMPie Lanp MARKET Surveys, OKLAHOMA: 1949-1952 





Surveys 








67.7 | 94.8 
43.2] 57.1 
39 38 


Six-County 
133.7 | 202.4 
80.6 | 123.7 
53.1 78.7 
40 39 


Eight-County 


269.9 
125.4 | 175.1 
“ 65.7 | 94.8 
Percent saved by Sample 34 35 40 


191.1 

















* Includes time (hours) required for recording land trans- 
fers and for driving from county to county in the survey. 


for an annual four-county survey to 220.7 
hours for a 4-year, eight-county survey 
‘(Table I). The time required for these two 
surveys ona nonsample basis ranged fom 58.4 
‘to 370 hours. A four-county annual sample 
survey, for example, could be completed with 
an expenditure of approximately five 8-hour 
days. Expanding the investigation to repre- 
sent a nonsample survey would increase the 
time to seven and one-fourth 8-hour days. 
The time required for recording and travel- 
ing for the sample as compared with the 
nonsample surveys indicates that the use of 
the sample affects appreciable reductions in 
time required for enumeration. The reduc- 
tions ranged from 28 to 40 _ percent 
(Table I). The largest reduction in time 


*The term “total enumeration cost” includes all ex- 
penditures necessary to collect the data, but does not in- 
clude expenditures required for processing or analyzing the 
data. The processing costs would be less for sample data; 
however, this aspect would not likely be significant except 
for studies wherein the sample would result in an appreci- 
able reduction in data handled. 
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required (40 percent) occurred for the 2-year 
six-county survey and the 4-year eight- 
county survey. 

The cost for enumerating the data, includ- 
ing recording the transfers, driving to the 
different counties, gasoline, and food and 
lodging, for an eight-county nonsample land 


TABLE II—Enumeration Costs (DoLiars*) ron SAMPLE 
AND NonsamPLe Lanp Marker Surveys, OKLAHOMA: 
1949-1952 





Surveys 








38 37 
Eight-County 
581.45 


397.24 
184.21 


426.53 
292.05 
134.48 


486.35 


26 32 32 40 

















* Costs for enumerating the data, including recording the 
transfers, driving to the different counties, gasoline, food 
and lodging. 


market survey covering a 4-year period 
totaled $804.96 (Table II). In the event a 
similar study was undertaken by sampling, 
the cost would be $486.35; this would be a 
saving of $318.61 or approximately 40 per- 
cent—the largest for any sample. 

Savings in costs of enumeration resulting 
from using sampling as compared with non- 
sampling (complete enumeration) by differ- 
ent types of surveys ranged from 26 to 40 
percent. The percentage reductions in 
enumeration costs from use of the sample 
surveys were somewhat similar to the per- 
centage reductions in time (hours). With a 
given percentage reduction in hours spent in 
recording and traveling, a proportionate re- 
duction occurred for recording and driving 
wages which represented significant items 
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in the total costs of enumeration. Lodging, 
meals, and gasoline expenses were reduced 
from 10 to 40 percent by use of the sample 
surveys. In some instances the number of 
return trips to several counties were elimin- 
ated by use of the sample techniques. 


Alternative Surveys = © 
All possible survey combinations that have 
been studied under categories representing 
assumed budgets are listed in Table III. The 
surveys are arranged in an ascending order 
according to the total costs of conducting 


TABLE III—Types or Sampte AND NonsamPLe Surveys THAT May Be Mape UNDER AssuMED 
Bupcets, OKLAHOMA: 1949-1952* ' 








Assumed Budgets 

Less $101 $201 $301 $401 $501 $801 
than to to to to to 40 
$101 $200 $300 $400 $500 $600 $900 
CYE CYE CYE CYE CYE CYE CYE 
4%NS 6%NS 438 43NS 44NS 64NS 84NS 
6%NS 61S 42NS 64S 82NS 83 NS 
4%NS 4 1NS 81NS 838 63NS 
41S 42S 638 84S 
4%S 8%NS 44S 
6%S 6 1NS 62NS 

6 2S 82S 

8%NS 

8 1S 

8uS 























* Column C denotes the number of counties included in the survey. Hence, the figure “4” under column C means a 


four-county survey. 


Column Y denotes the number of years included in the survey. Hence, “ 4” under column Y means one survey covering 


a time interval of 4 of a year. 


Column E denotes the type of enumeration. “NS” means a nonsample and “S” means a fifteen-day sample. 

These surveys are arranged in ascending order according to total cost of enumeration. The horizontal bars indicate the 
midpoints in the ranges of each category: i.e., in the $101 to $200 category, the bar shows that those surveys above the bar 
cost between $101 and $150. Those below the bar cost between $151 and $200. 


them. The most inexpensive survey is listed 
at the top of each column and the higher cost 
surveys are listed at the bottom. This table 
indicates the choices that a project leader has 
in determining which type of survey may be 
made within the limitations of available 
funds. If, for example, the project leader 
has $401 to $500 at his disposal and wishes to 
spend that amount for the purposes of gather- 
ing data for land market research he may 
conduct (1) a four-county, 4-year nonsample 
survey; (2) an eight-county, 2-year non- 
sample survey; (3) a six-county, 3-year non- 
sample survey; or (4) an_ eight-county, 


4-year sample survey. It may be noted that 
the first three surveys will cost between $401 
and $450, whereas the cost of the last survey— 
a sample—would be greater than $450 but 
less than $500. 


Conclusions 


Although variations may be expected to 
exist in different states from the stated 
assumptions on which this study is based, the 
reductions in (1) time for enumeration rang- 
ing from 28 to 40 percent and (2) costs of 
enumeration ranging from 26 to 40 percent 
for sampling as compared with nonsampling 
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(complete enumeration) surveys are large 
enough to offer significant promise for marked 
economies, even with modifications of basic 
assumptions. 

A convenient reference guide for budgeting 
land market studies is provided by a summary 
of time and costs required for enumerating 
land prices and transfers data by means of 
sample and nonsample procedures. This 
reference should aid also in resolving the 
question of whether to use a sampling tech- 
nique or a nonsampling approach for con- 
ducting land market studies at a given time 
and /or place. 

One of the chief contributions of the 
sampling technique to land market research 


is to make possible an increase in the size of 
land market studies for two significant 
characteristics of the land market: values 
(prices) and transfers. The sample makes 
possible either an increase in the number of 
counties or an increase in the number of 
years studied. 

Rosert L. Tontz 
United States Department of Agriculture, 
Washington, D. C. 

Harry E. Wickes, Jr. 
Oklahoma A. & M. College 


C. Curtis Cas.e, Jr. 
University of Arkansas 
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The Metropolitan Transportation Problem. By 
Wilfred Owen. Washington: The Book- 
ings Institution. 1956. pp. x, 301. 
$4.50. 

This Brookings Institution study repre- 
sents the most comprehensive review of the 
metropolitan area transportation problem 
which has been made in recent years. The 
study centers around the twin aspects of the 
problem, namely, the overcrowding and 
congestion of city streets by autos and the 
decline in public transportation. Owen re- 
views the nature and causes of the problem, 
and stresses the character of urban develop- 
ment as the basic underlying factor. The 
attempts to meet the problem are noted, and 
their inadequacies stressed. A _ substantial 
portion of the volume is devoted to solutions, 
with reference to choice between public and 
private transportation, the alternative forms 
of public transportation, the organization 
and financing of urban transportation facili- 
ties, and the community planning and re- 
development required. 

The greatest merit of the work is the 
emphasis upon the need for an integrated 
apprcach to urban transportaticn, one which 
takes into consideration the interrelationship 
between public and private transportation, 
and the need for greater emphasis upon 
planned city redevelopment as the only 
basic solution. 

The author develops several major theses. 
He is very skeptical of the possibility cf a shift 
in traffic from private car to public carrier, 
and thus regards a sharp stepup in urban 
expressway construction as essential. He is 
openly hostile to subway and other rail 
private-right-of-way transit development be- 
cause of its inflexibility and its tendency to 
increase centralization of urban activity, 
which to Owen is the basic root of the evils. 
Busses on expressways are preferred for 
public transit. He accepts the principle that 
all urban transportation should pay its own 
way, and favors tolls on expressways, higher 
transit fares, and reallocation of state gas tax 


revenues in favor of the cities. But his 
greatest emphasis is on the need for decen- 
tralization of urban activity as a means of 
lessening the volume of travel in congested 
areas. Slum clearance to permit more hous- 
ing nearer to work is favored, as well as 
planned suburban development to prevent 
excessive spreading and to insure main- 
tenance cf cpen areas. 

Owen’s review of the causes of the preblem 
is excellent. But his analysis of alternative 
solutions is superficial in many instances, and 
conclusions which he presents as products of 
careful analysis are often little more than 
manifestations of his own predilections. His 
discussion cf subway versus bus rapid transit 
is particularly inadequate and unconvincing 
and it can be argued that he minimizes the 
extent to which persons might desert their 
cars for rapid transit if it were available. 
The points of view which Owen presents are 
significant ones, but he does not do justice to 
alternatives. The whole analysis suffers 
from lack of use of a theory of economic wel- 
fare as a framework. His discussion of 
elasticity of demand for transit service is very 
weak, and his uncritical acceptance of the 
usual figures cf the railway passenger 
“deficit” is unfortunate. His discussion of 
trends in railway commuter traffic is mis- 
leading; his own figures show that the volume 
of this traffic was greater in 1955 than 1941, 
despite reductions in service available. The 
designation of urban areas on the maps on 
the inside covers on the basis cf county units 
produces the ludicrous result of showing the 
deserts of southern California and the woods 
of northern Minnesota as portions of metro- 
politan areas! 

Joun F. Due 
University of Illinots 
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Approaches to Economic Development. By Nor- 
man S. Buchanan and Howard S. Ellis. 
New York: The Twentieth Century 
Fund, 1955, pp. 494. $5.00. 

This volume is characterized by a “broad 
brush” approach. It is encyclopaedic in its 
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coverage of time.and issues in the growth of 
national economies. Some of the chapters 
could in fact serve.as extended encyclopedia 
articles. This attempt to see the problem 
whole is commendable, and is one of the 
strong points of the study. The inevitable: 
price that must be paid for this broad sweep: 
is also one of the volume’s shortcomings.: 
Many problems are touched only fleetingly, 
and the door is occasionally left open for mis- 
interpretations and unwarranted inferences. 

The book is divided into three parts. The 
first hundred-odd pages struggle with prob- 
lems of definition and with the social, cultural, 
and demographic factors in development. 
The next hundred pages comprise an his- 
torical survey of economic development in 
selected areas, with prominence given to 
England and Western Europe, Japan and the 
U.S.S.R. The final two hundred pages are 
built around the contributions of various 
economic sectcrs to economic development. 
Agriculture, commerce and industry, domes- 
tic and international finance, tax and fiscal 
policy and international trade are major 
points of focus. 

A recurring question is threaded through 
these chapters: how does a rural economy 
break out of its peasant bounds and set forth 
on the pathway to urban-industrial de- 
velopments? There is an anti-peasant bias in 
the way this question is phrased, and in 
truth the authors take a dim view of peasant 
cultures. “Peasant” is equated with small- 
scale subsistence agriculture which leaves no 
margin nor incentive for capital fcrmation. 
In their historical review of the routes to de- 
velopment taken by key countries, initial 
stress is placed on the creation of larger and 
more commercial farms through the en- 
closure movement in England. The parallel 
development of large estates in north and 
east Germany is emphasized, as is the com- 
mercialization of Japanese farming forced by 
the shift frcm taxes in kind to money taxes 
following the Meiji restoration in 1868. 

The priority of agricultural development is 
thus given a prominent place. Less emphasis 
is given to the association of this agricultural 
advance in many countries with the emerg- 
ence of landlordism and increasing social 
tension in the countryside. How the break- 
out from peasantry is achieved may have 
long-lasting political and social consequences 
in the subsequent history of a country’s de- 
velopment. Junker Germany and Meiji 
Japan commercialized their agriculture and 


provided food for the cities but the political 
costs of that achievement are still being paid. 
in our generation. ; ae 


The dominant need for better transport 
and communications is a second majcr theme 
to which Buchanan and Ellis repeatedly 
return. If one word must be selected to 
characterize the need of underdeveloped 
countries, it is communications, in its widest 
sense. Roads, railways, harbors, trade, 
literacy, education, these are the elements of 
“social overhead capital” that emerge frcm 
these pages as the key factors in development. 
To this list the authors would add the neces- 
sity of creating a spirit of entrepreneurship, 
the develcpment of good government, and 
the creation of effective systems of taxation 
and public finance. The flavor of. their 
arguments that will be of most interest to 
readers of this journal can be sensed from the 
fcilowing quotations: 


“*. . . « most of the wherewithal for industrializa- 
tion will have at the beginning to come from the 
yield of primary production.” (p. 259) ‘“‘Since the. 
existing endowments of underdeveloped countries 
are chiefly in resources for primary production, in- 
cluding the manpower adapted to this end, it 
follows that agriculture and other primary pursuits 
should be the objects of the first. transfers of 
improved techniques.” (p. 419) “In most of the 
underdeveloped world, increased efficiency in 
agriculture depends upon improvement in the 
conditions surrounding land ownership and 
tenancy.” (p. 420) “The chief barrier to economic 
development in a dynamic sense appear to be a 
cultural environment that is inhospitable to 
change; that lacks entrepreneurs; that does not 
generate innovations from within or borrow them 
from without; and that makes use of far too little 
specialization for high productivity. An effective 
way to overcome these difficulties is to increase the 
flow of domestic trade because it will force new 
value relations, new patterns of resource use, 
greater specialization and efficiency in production, 
more commercialization of production and other 
important changes. To promote internal trade a 
country needs to link its economic life to the world 
market and simultaneously to improve the facili- 
ties for internal transport and communication.” 
(pp. 409-410) 


This will be a useful volume for college 
ccurses in economic development. It may 
be of even greater value as a point of begin- 
ning for the business man, civil servant, or 
technical missicn member whc wishes to 
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see the economic development problem in 
perspective. It is one of the best current 
syntheses of the mounting flood of ‘‘develop- 
ment” literature; the authors and The 
Twentieth Century Fund are to be com- 
mended for making it available. 


Puitip M. Raup 
University of Minnesota 
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Why Families Move. A Study in the Social 
Psychology of Urban Residential Mobil- 
ity. By Peter H. Rossi. Glencoe, 
Illinois: The Free Press, 1955. pp. 
220. $4.00. 

The study reported in Why Families Move 
is significant in at least two respects: (1) It 
seeks to explain the source of residential 
mobility in urban society. (2) It presents the 
testing of a relatively new technique in 
social investigation. Because residential mo- 
bility is one of the basic forces underlying 
neighborhood change and blight formation, 
the significance cf the subject is spotlighted 
in an America awakening to social costs of 
urban blight. The findings “indicate the 
major function of mobility to be the process 
by which families adjust their housing to the 
housing needs that are generated by the 
shitts in family composition that accompany 
life cycle changes.” 


If movement of families within urban areas 
is generated by changes in family cycle 
housing needs, Mr. Rossi also finds concom- 
itant land use changes. [The rationale of 
this finding has also been presented by this 
reviewer in his. Delineation and Structure of 
Rental Housing Areas (Madison, Wisconsin: 
Bureau of Business Research and Service, 
School of Commerce, University of Wiscon- 
sin, 1955)] One significance of such findings 
with respect to family cycle housing is that 
they lead to the hypothesis that among other 
causes urban residential blight is the product 
of the unavailability of alternative housing 
areas to fulfill the needs of families at various 
stages of the life cycle. The price mechanism 
under such conditions takes an anti-social 
flip resulting in high social cost, loss of value, 
and urban blight when inelasticity of supply 
of satisfactory housing accommodations 
focuses highly variable demand (generated by 
family cycle housing needs) on a limited area. 


This concentration of demand results in a 
type of non-ccmpetitive or at least imperfect 
market structure. Price flexibility and 
quality discrimination, barring housing al- 
ternatives, become impossible. Steps to im- 
prove quality and to adjust prices lack im- 
petus. Under such conditions building code 
enforcement, supposed panacea, becomes un- 
justifiable economically. Direct government 
intervention with the price mechanism to 
accomplish land use succession is almost un- 
avoidable. If the findings of Mr. Rossi’s 
study are not particularly new, they are 
nevertheless significant because one more 
brick in the family-cycle hypothesis has been 
laid. Our knowledge of housing demand 
conditions is relatively weak. This is per- 
haps a type of disease which afflicts all of 
economics. Preoccupation with supply con- 
ditions, neglect of the consumption function, 
has impeded probiem solving in more than 
one area in economics. The Rossi study of 
demand factors puts the emphasis where more 
attention is needed. 


Perhaps as important as the findings is the 
study design. Here we have an illustration 
of “how modern social research methods can 
be employed in the study of residential 
mobility.” The basic technique employed is 
the survey method, the primary instrument . 
being a structured questionnaire in a rela- 
tively small sample. This procedure tends to 
reveal social-pyschological attitudes and 
valuesin contrast to the ecological orientation 
of past .tudies in the subject. Such ecological 
studies emphasize the relationship of structure 
and form found in spacial relationships to 
function and cause and effect. Each method 
has its weaknesses. The important result of 
Rossi’s investigation methodologically is that 
his findings tend to corroborate rather than 
contradict the reviewer’s ecological approach 
to the subject. 


If the need for continuing research into 
urban problems requires stimulation, the 
freshness and daring exhibited in the Rossi 
study, particularly the areas of approach, also 
need encouragement. Perhaps the day is not 
too far off when “the new company of 
adventurers” will find resources more readily 
available for undertaking their investigations. 


HERMAN GERALD BERKMAN 


The University of Wisconsin 





BOOK REVIEWS 91 


ay 


The American Railroad Network 1861-1890. By 
George R. Taylor and Irene Neu. 
Cambridge, Massachusetts: Harvard 
University Press, 1956, pp. 113. $3.75. 

The occasion for the preparation of this 
volume, as stated in its preface, was “the 
realization that the railroad maps available 
for the pre-Civil War years present a seriously 
misleading picture of the degree of physical 
integration of American railroads.” (p. v.) 
This is because they do not show the ob- 
stacles to through movement of traffic pre- 
sented by differences in railroad gauges and 
by the absence of bridges over some impor- 
tant waterways. Hence, while these maps 
are useful for showing the extent and loca- 
tion of railroad lines they do not show routes 
for the through movement of internal trade 
and therefore are not comparable with maps 
for later periods when the foregoing obstacles 
were not present. In other words, the usual 
maps convey the erroneous impression that 
the railroads in 1860 constituted a physically 
integrated network, a result which was not 
achieved until much later. Accordingly, the 
outstanding feature of this volume is a set of 
three excellent foiding maps of the eastern, 
middle western and southern states, re- 
spectively, showing the various gauges of 
rail lines in contrasting colors as well as the 
breaks in rail lines at important waterways. 
The maps show the rail lines in operation on 
April 1, 1861, just prior to the outbreak of 
the Civil War. There is also a very useful 
list, by states, of the railroads shown on the 
maps, with the names of the railroads keyed 
to the abbreviations on the maps. 

The lack of integration of the railway net- 
work prior to 1860 is traced primarily to the 
fact that railways were originally buitt to 
serve the nearby and local needs of centers of 
population and to the dominant influence of 
the merchant capitalists of the period. The 
prosperity of the latter depended upon the 
volume of trade which could be developed at 
their base of operations and, as the possibili- 
ties of railway transportation became more 
clearly recognized, rival merchant interests in 
different cities encouraged the building of 
lines which widened their own market areas 
while carefully avoiding any development 
which would benefit the merchants of an- 
other city. The maintenance of different 
gauges and other obstacles to the through 


movement of goods aided in the achievement 
of this objective. 

The authors point out several develop- 
ments which eventually changed the fore- 
going attitude. The Civil War, by focusing 
attention upon the obstacles to the through 
movement of troops and supplies presented 
by differences in gauge and lack of track con- 
nections in important cities, emphasized the 
desirability of a physically integrated rail- 
road system. The settlement of the frontier 
and consequent growth of targe-scale ex- 
change of western foodstuffs for eastern 
manufactures likewise necessitated facilities 
for through movement, and differences in 
gauge which protected local markets became 
obstacles to the ability of rival cities to share 
in the larger national market. Finally, with 
the change from merchant capitalism to in- 
dustrial and finance capitalism, investors and 
promoters looked beycnd local markets to the 
profits to be gained from railroads which 
benefited any part of the country. 


Separate chapters are devoted to a discus- 
sion of the gauge situation in New England 
and Canada, in the Middle Atlantic states, 
and in the Midwest and Scuth, respectively. 
Considerable attention is given to the ob- 
stacle to through movement presented by the 
lack of track connections in Richmond, 
Virginia, Philadelphia, and other important 
cities, a point which, in the reviewer’s 
opinion, has hitherto not received the atten- 
tion which it deserves. Other chapters deal 
with efforts to overcome the obstacle of gauge 
differences, such as using cars with adjust- 
able wheels, hoists for exchanging car tracks, 
and the laying of third rails; the development 
of so-called fast freight lines, using cars with 
adjustable wheels moving over connecting 
railroads where there was no interchange of 
railroad-owned equipment; and the gradual 
steps which led to substantially complete 
physical integration (except for a relatively 
small narrow-gauge mileage) by 1890. The 
authors also note developments 1n business 
organization during this period which facili- 
tated integrated operation, such as through 
billing, equipment interchange, standard 
time zones, consolidations, etc. 


In the reviewer’s opinion no student of 
transportation or of American economic 
history can afford to neglect this volume. 

Rosert W. HARBESON 
University of Illinors 





LAND ECONOMICS 

The Metropolitan St. Louis Survey, financed by grants 
from the Ford Foundation and the McDonnell Trust and co- 
sponsored by St. Louis and Washington universities, is pre- ' 
senting a graduate seminar in metropolitan research as part 
of its research and educational activities. The course, which 
is accredited by the two universities and which is interdis- — 
ciplinary in nature, is conducted by eleven political scientists, 
sociologists and economists who are or who recently have 
been on the staffs of seven universities and colleges. Through 
this course and through the week-by-week participation of 
university fellowship holders in research projects, the Survey 
is attempting to increase the supply of trained research per- 
sonnel—now very small in number—in a field of increasing 
concern and importance to the people of the United States — 
and other urbanized nations. 


Communications from individuals, particularly persons . 
offering academic courses in the metropolitan field, are 
invited. They should be directed to John C. Bollens, Execu- 
tive Officer and Director of Research, Metropolitan St. 
Louis Survey, 8147 Delmar Boulevard, University City 24, 
Missouri. 
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Among Articles to Appear in Forthcoming Land Economics: 


Suburban Residential Land Values Along Chicago Railroad 
Crar.es R. Hayes 


A Re-examination of Discriminatory Price Practices Rosert L. WINESTONE 
and ARTHUR A. WICHMANN 


Land Tenure in Jordan NIJMEDDIN DajaNI 


Mechanics of the Urban Economic Base, a series of twelve articles which 
appeared in this journal beginning with the May 1953 issue and terminating with 
the February 1956 issue, is now available at three dollars for the complete series. 
The author is Richard B. Andrews and the series includes: “Historical Development 
of the Base Concept,” “The Problem of Terminology,” “A Classification of Base 
Types,” ““The Problem of Base Measurement,” ‘Special Problems of Base Identifi- 
cation,” “The Problem of Base Area Delimitation,” ““The Concept of Base Ratios,” 
“Causes and Effects of Change in the Base Ratio and the Ratio Elements,” and 
‘The Base Concept and the Planning Process.” Write Land Economics for further 


information. 








